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UVODNIK

Od AIRE Centra je u okviru projekta zatrazeno da pruzi
uporedni pregled evropskih i svetskih standarda pravne za-
Stite lica sa mentalnim smetnjama. On ¢e ukljucivati i usred-
sredivanje na pravne okvire u drugim zemljama. Od centra je
takode zatrazeno da prouci najvise standarde u tim pravnim
okvirima, s ciljem da se u Srbiji primeni optimalni model do-
bijen proucavanjem najboljih praksi koje su trenutno dostu-
pne u sferi zastite prava lica sa mentalnim smetnjama.

AIRE centar je centar za evropsko pravo koji ve¢ 20 godi-
na pojedincima pruza informacije, savete i pomo¢ u parnica-
ma u vezi sa pitanjima evropskog prava, ukljuc¢ujuci ona koja
se ticu Evropske konvencije o zastiti ljudskih prava, Evropske
socijalne povelje i Revidirane socijalne povelje, kao i Pove-
lje Evropske unije o fundamentalnim pravima. AIRE centar
takode pruza informacije i savete o medunarodnom pravu
ljudskih prava i u dosadasnjem radu je vrsio obuku sudija,
zvani¢nika i nevladinih organizacija za ljudska prava, kako
u Velikoj Britaniji, tako i u 47 drzava ¢lanica Saveta Evrope.

AIRE centar je dobio dozvolu od Vrhovnog suda Velike
Britanije da intervenise u slucaju P. i K. ,Cesir Vest®, u kome
je nedavno doneta presuda. Ovaj slucaj se odnosio na proce-
nu toga da li je lice lisSeno slobode u kontekstu lica sa mental-
nim smetnjama koja takode ne poseduju sposobnost da daju
pristanak na smestanje u bolnicu ili le¢enje.

AIRE centar je takode podneo dokaze Posebnom odbo-

ru Gornjeg doma britanskog parlamenta o istrazivanju pri-
mene Zakona o mentalnoj sposobnosti iz 2005. godine, ko-
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jim se reguliSe domaci pravni okvir za ona lica sa mentalnim
smetnjama koja istovremeno ne poseduju sposobnost da daju
svoj pristanak. Poseban osvrt je dat o primeni medunarodnih
pravnih standarda vezano za lisavanje slobode lica za koje se
proceni da ne poseduju sposobnost da daju pristanak i o ade-
kvatnim zatitnim merama.

AIRE centar je takode podneo komentare Komitetu za
bioetiku Saveta Evrope u vezi sa izradom nacrta Dopunskog
protokola Konvencije o ljudskim pravima i biomedicini o
mentalnom zdravlju, a i usmenim podneskom je ucestvovao
u raspravi o nacrtu Dopunskog protokola.

Znanje i stru¢nost AIRE centra je viSe usmereno na pri-
menljive medunarodne pravne standarde, nego na direktna
iskustva i ekspertizu ste¢enu putem kontakta sa pacijentima
u situacijama kada dolazi do procene mentalnog zdravlja ili
pruzanja nege tim licima. Komprarativnu analizu evropskih
i svetskih standarda postovanja i zastite prava osoba sa men-
talnim invaliditetom pripremile su Nuala Mole, Felicity Auer
and Biljana Braithwaite iz AIRE Centra.



UPOREDNI PREGLED EVROPSKIH I
SVETSKIH STANDARDA NEGE LICA
SA MENTALNIM SMETNJAMA

PRAVNI I POLITICKI OKVIR NA REGIONAL-
NOM I MEDUNARODNOM NIVOU

Medunarodni standardi - sporazumi

Konvencija Ujedinjenih nacija o pravima
osoba sa invaliditetom

Ova Konvencija uspostavlja zlatni standard nege osoba
sa invaliditetom, ukljuc¢ujudi lica sa mentalnim smetnjama.
Ona uvodi nov nacin razmisljanja o invaliditetu i do sada su
je prihvatile 143 drzave!, uklju¢ujuéi i Evropsku uniju koja
joj je pristupila sa izvesnim rezervama? Ona je pokretac
unutrasnjih promena i sustina njene poruke je da su osobe sa
invaliditetom lica koja zasluzuju postovanje i jednak tretman,
a ne objekti.

Konvencija promoviSe socijalni model invaliditeta, koji
podrazumeva da je invaliditet posledica interakcije li¢nih
ostecenja i drustvenih, fizickih i stanovi$nih barijera.> Poten-

1 Od 29. marta 2013 sa strane https://treaties.un.org/Pages/ViewDeta-
ils.aspx?src=TREATY &mtdsg_no=iv-15&chapter=4&lang=en

2 https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

3 V. neiscrpnu definiciju invaliditeta u Clanu 1 Konvencije Ujedinjenih
nacija o pravima osoba sa invaliditetom.
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cijalne dobrobiti ovog modela u smislu pokretanja pozitivnih
promena su siroko priznate i one donose pomak ka posma-
tranju osoba sa invaliditetom kao aktivnih subjekata, time se
udaljavajuci od stava koji podrazumeva objektifikaciju.

U svetlu ove Konvencije, Komesar za ljudska prava Sa-
veta Evrope? je odao priznanje vrednosti ovakvog pristupa:

“[socijalni model invaliditeta] podrazumeva da ljudima
izbor nije ogranicen zbog neke njihove urodene karakteristike
ili stanja, ve¢ drustvenim i fizickim okruzenjem u kome Zive.
U povoljinom okruzenju, osobi se nista ne Cini, vec lica dobi-
jaju pomoé, kao i svi drugi, da donesu nezavisne i samostal-
ne (i u nekim slucajevima potpomognute) odluke.

Medutim, takode je primeceno da ni socijalni model nije
neosporan i bez ogranicenja: ima trenutaka kada su stanje ili
o$tecenje koje ima osoba sa invaliditetom takvi da se njemu/
njoj ne moze pruziti jednakost suportivnim socijalnim mera-
ma, narocito ako se uzme u obzir da drzavne i privatne oba-
veze u tom smislu nisu neogranicene.® Jo§ uvek nije u pot-
punosti jasno kako ¢e se Konvencija tumaciti vezano za ova
pitanja, ali ona ipak predstavlja znacajan pomak. U evrop-
skim drzavama su sprovedene razlicite studije na unutras-
njem nivou sa sadrzajem ove Konvencije na umu, i najmanje
[10] evropskih drzava je u procesu razmatranja ili pravljenja

4 Komitet ministara Saveta Evrope je takode ukazao na pomak ka soci-
jalnom modelu: v. Preporuku (2006) 5, odeljak 2.2.

5  Rad Komesara za ljudska prava Saveta Evrope: Pravo lica sa invalid-
itetom da Zive nezavisno i budu ukljuceni u zajednicu, [CommDH/
IssuePaper(2012)3]

6  Piter Bartlet, Konvencija Ujedinjenih nacija o pravima osoba sa inva-
liditetom i Zakon o mentalnom zdravlju (2012) 75(5) MLR 752-778,
str. 759; v. takode izvestaj Agencije Evropske unije za fundamentalna
prava iz 2012: Prisilno smestanje i prisilno lecenje lica sa problemima
mentalnog zdravlja, str. 7

10
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nacrta novih procedura za uskladivanje sa Konvencijom.
Medu njima su Bugarska, Hrvatska, Ceska republika, Irska,
Moldavija, Severna Irska, Slovacka, Spanija, Ukrajina7 i En-
gleska i Vels®.

Clan 1 (Cilj)

Cilj ove Konvencije je da se unapredi, zastiti i obezbedi
puno i ravnopravno uzivanje svih ljudskih prava i fundamental-
nih sloboda svim osobama sa invaliditetom, kao i da se unapre-
di postovanje njihovog urodenog dostojanstva.

Osobe sa invaliditetom ukljucuju lica koja imaju dugoroc¢na
fizicka, mentalna, intelektualna ili senzorna o$tecenja koja u in-
terakciji sa razli¢itim preprekama mogu ometati njihovo puno i
efikasno ucesée u drustvu ravnopravno sa drugima.

Definicija invaliditeta je u proslosti izazivala velike potes-
koce. U gorenavedenom Clanu 1 Konvencija pruza neiscrpnu
definiciju kako je ne bi u¢inila isklju¢ivom®. Ona uklju¢uje i du-
goro¢nija pitanja mentalnog zdravlja'®.

Clan 3 - Opsta nacela

Nacela ove Konvencije su:

7  Pravna sposobnost u Evropi: Poziv na akciju vladama i Evropskoj
uniji, Centar za zastupanje prava osoba sa mentalnim smetnjama
2013 (,,Centar za zastupanje prava osoba sa mentalnim smetnjama u
Evropi”) pod 45, 47, 49, 67, 69, 77, 79, 81

8  Engleska i Vels su dobili preporuke od Posebnog odbora Gornjeg
doma da sprovedu reform svog zakonodavstva o mentalnoj sposob-
nosti, kao i od Vrhovnog suda Velike Britanije koji se izric¢ito oslanjao
na Konvenciju o pravima osoba sa invaliditetom u svojoj presudi u
slu¢aju Cesir Vest (v. u nastavku).

9  Pravna zadtita osoba sa problemima mentalnog zdravlja prema za-
konu protiv diskriminacije, Agencija Evropske unije za fundamental-
na prava, 2011. (,FRA 2011”) pod 10

10  Agencija Evropske unije za fundamentalna prava, 2011. pod 10
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a) Postovanje urodenog dostojanstva, individualne samo-
stalnosti, uklju¢ujudi slobodu vlastitog izbora i nezavi-
snosti osoba;

b) Nediskriminacija;

¢) Puno i efikasno ucescée i ukljuéivanje u drustvo;

d) Postovanje razlika i prihvatanje osoba sa invaliditetima
kao dela ljudske raznolikosti i covecanstva;

[...]

h) Postovanje razvojnih sposobnosti dece sa invaliditetom i
postovanje prava dece sa invaliditetom na o¢uvanje vla-
stitog identiteta.

Ovim principima se uspostavljaju neke sustinske vred-
nosti i prava koja drzava mora da stiti kod osoba sa invali-
ditetom.

Clan 12 - Ravnopravnost pred zakonom

1. Drzave ugovornice potvrduju da osobe sa invaliditetom
imaju pravo da svuda budu priznate pred zakonom.

2. Drzave ugovornice priznaju da osobe sa invaliditetom
uzivaju pravnu sposobnost ravnopravno sa drugima u svim sfe-
rama zivota.

3. Drzave ugovornice ¢e preduzeti odgovarajuce mere kako
bi osobama sa invaliditetom omogucdile pristup pomod¢i koja im
moze biti potrebna za ostvarivanje njihove pravne sposobnosti.

4. Drzave ugovornice ¢e omoguciti da sve mere koje se
odnose na ostvarivanje pravne sposobnosti ukljucuju odgova-
rajuce i efikasne mehanizme zastite radi sprecavanja zloupo-
trebe, u skladu sa medunarodnim pravom o ljudskim pravima.
Takvi mehanizmi zastite ¢e omoguciti da mere koje se odnose
na ostvarivanje pravne sposobnosti budu u skladu sa pravima,
voljom i Zeljama doti¢ne osobe, da u njima ne dode do sukoba
interesa i neprimerenog uticaja, da su proporcionalne i prilago-
dene okolnostima doti¢ne osobe, da se primenjuju u najkrac¢em

12



Uporedni pregled evropskih i svetskih standarda...

moguéem roku i da podlezu redovnoj proceni kompetentnog,
nezavisnog i nepristrasnog organa ili sudskog tela. Mehanizmi
zastite Ce biti srazmerni stepenu u kom te mere uti¢u na prava i
interese osobe na koju se odnose.

5. U skladu s odredbama ovog ¢lana, Drzave ugovornice ¢e
preduzeti odgovarajuce i efikasne mere kako bi osobama sa in-
validitetom obezbedile jednaka prava da poseduju ili nasleduju
imovinu, da kontroliSu vlastite finansije i da imaju ravnopravan
pristup bankovnim pozajmicama, hipotekama i drugim vidovi-
ma finansijskog kreditiranja; takode ce osigurati i da osobe sa
invaliditetom ne budu proizvoljno lisene svoje imovine.

Prema Clanu 12 Konvencije, osobama sa mentalnim
smetnjama se priznaju puna i jednaka prava pred zakonom.
On vodi racuna o ideji da lica kojima je potrebna pomo¢ pri
odlucivanju zbog njihovog invaliditeta treba da dobiju tu po-
mo¢ od drzave. Clan 12 utvduje 4 klju¢ne stavke za drzave:

,priznavanje osoba svuda pred zakonom”!!: ovim se po-
drazumeva da sve osobe imaju pravnu osobnost bez ob-
zira na stepen njihovog invaliditeta, te da bi bez ovoga
bile ligene mnogih drugih praval2.
~  ,pravna sposobnost "13: ona se vise ne moze uskracivati
zbog toga $to osoba ima neki vid invaliditetal?.
- ,pomol..pri ostvarivanju pravne sposobnosti’!®: ovo
je u skladu sa odbacivanjem koncepta nesposobnosti u
Konvenciji. Ovim se naglasava potreba za pomoc¢i koja

11 Clan 12(1) Konvencije o pravima osoba sa invaliditetom

12 Jednako priznavanje pred zakonom i jednaka sposobnost za pos-
tupanje: razumevanje i primena Clana 12 Konvencije Ujedinjenih
nacija o pravima osoba sa invaliditetom, Evropski forum o invalid-
itetu, 2009. (,,Izvestaj Evropskog foruma o invaliditetu”) pod 4

13 Clan 12(2) Konvencije o pravima osoba sa invaliditetom
14 Izvestaj Evropskog foruma o invaliditetu pod 4
15  Clan 12(3) Konvencije o pravima osoba sa invaliditetom

13



Prava osoba sa mentalnim invaliditetom

je proporcionalna potrebi koju ima osoba kako bi mo-
gla da donese niz odluka zasnovanih na osnovu li¢nog
znanja doti¢ne osobe i oslanjajuci se na odnos poverenja
izmedu pruzaoca pomoci i onoga ko tu pomo¢ prihvata.
Nekim osobama ¢e biti potreban veoma visok nivo po-
moc¢i. Bilo je poziva od strane drzava za testiranje prak-
ticnih modela koji odgovaraju ovim zahtevima, posto je
prakti¢no sprovodenje potpomognutog odlucivanja kod
osoba sa slozenim odlukama ili osoba koje imaju velika

ostecenja predstavljalo izazov!®.

,mehanizmi zadtite’!”: drzave treba da obezbede odgo-
varajuce i efikasne mehanizme zastite koji se ravnoprav-
no primenjuju na sve ljude, bilo da oni imaju invaliditet
ili ne. Ovo prakti¢no znaci da treba da postoji nezavisna
procena da li je potrebno potpomoci odlucivanje osla-
njajuci se na stru¢njake, konstantno proveravajuci ulogu
pruzaoca pomodi, kao i ¢estim proverama'®. Od klju¢ne
je vaznosti da mehanizmi zastite i ostatak procesa pruza-

nja pomo¢i budu razdvojeni'®.

Evropski forum o invaliditetu istice 8 preporuka za drza-

ve ugovornice koje ¢e im pomoci da primene ciljeve sadrzane
u Clanu 12 Konvencije?’:

1.

16
17
18
19
20
21

Drzave treba da unaprede i podrze samoopredeljenje
osoba sa invaliditetom tako $to ¢e unaprediti uspostav-
ljanje veza medu ljudima, nezavistan Zivot i obucavanje
u oblastima kao $to su drustvene mreze?!;

Izvestaj Evropskog foruma o invaliditetu pod 5
Clan 12(4) Konvencije o pravima osoba sa invaliditetom
Izvestaj Evropskog foruma o invaliditetu pod 6
Izvestaj Evropskog foruma o invaliditetu pod 6
Izvestaj Evropskog foruma o invaliditetu pod 6
Izvestaj Evropskog foruma o invaliditetu pod 6
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22
23
24
25

Drzave treba da zamene starateljstvo i njemu slicne
radnje potpomognutim odlucivanjem tako sto ¢e uki-
nuti zakone koji uskracuju pravnu sposobnost. One
treba da omoguce da novi zakoni ne uvode potpomo-
gnuto odlucivanje pod maskom suportivnih procesa,
kao i da postoje pravni mehanizmi zadtite u meri koja
odgovara potrebama osobe tako da pruzaju zastitu nje-
govih/njenih prava?2.

Treba razviti sistem potpomognutog odlucivanja koji
pravno reguliSe najbitnije oblasti Zivota osobe sa inva-
liditetom. Taj proces treba da bude podvrgnut kontroli,
takode bi trebalo podrzati uspostavljanje neformalnih
mreza, trebalo bi da bude adekvatnog finansiranja, a ne-
zavisne institucije koje se bave ljudskim pravima bi tre-
balo da nadgledaju tranziciju?>.

Treba registrovati osobe koje pruzaju pomo¢, a drza-
va treba da ustanovi kriterijume za njihov odabir, te bi
kada god je moguce trebalo da budu odabrane uz sagla-
snost primaoca pomoc¢i. Pruzaoci pomoci treba da budu
obuceni i podvrgnuti redovnim revizijama. Lokalno sta-
novnistvo treba da bude obavesteno o procesu potpomo-
gnutog odlucivanja®.

Drzave treba da obezbede mehanizme zastite prava
osoba koje ne mogu da prevazidu komunikacione pre-
preke, ali se ,nemogucnost da se uspostavi komunikacija
ne sme pomesati sa nesposobno$¢u da se komunicira“?>.
Merama koje bi mogle da prekrse neciji li¢ni integritet
treba pribegavati samo uz informisani pristanak doti¢ne

Izvestaj Evropskog foruma o invaliditetu pod 7
Izvestaj Evropskog foruma o invaliditetu pod 8
Izvestaj Evropskog foruma o invaliditetu pod 8
Izvestaj Evropskog foruma o invaliditetu pod 9

15
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osobe, a pruzaoci pomoc¢i treba da dobiju obuku o razli-
¢itim na¢inima komuniciranja.2®

Sukobe izmedu lica koje prima pomo¢ i onog ko je
pruza treba spreciti i resavati oslanjajuci se na nezavi-
sne mehanizme koji imaju za cilj da sprece zloupotrebu i
koji su lako dostupni osobama koje primaju pomoé?”.
Mehanizmi zastite treba da budu na visem nivou kada
osoba ima vece potrebe za pomodiZs.

Glavni mehanizmi zastite treba da budu dostupni tako
da osobe sa invaliditetom ne budu toliko podlozne zlou-
potrebi u ovoj oblasti?®.

Centar za zastupanje prava osoba sa mentalnim smetnja-

ma je dao sli¢ne preporuke po ovom pitanju:

26
27
28
29

- ,priznavanje prava na pravnu sposobnost;

- Postovanje volje i Zelja pojedinca;

- Pruzanje prilike da se ospore ili menjaju aranzmani
pruzanja pomocis

- Priznavanje da se potpomognuto odlucivanje zasniva
na odnosu poverenja;

- Dodeljivanje jasnih uloga pruzaocu pomoc¢i kako bi
pruzio/la osobi sa invaliditetom informacije koje ce
mu/joj pomoc¢i da napravi izbor, kao i da mu/joj po-
mogne da taj izbor prenese tre¢im licima (npr. banka-
ma, doktorima, poslodavcima, itd.);

- Pruzanje pomoc¢i osobama koje komuniciraju na ne-
konvencionalan nacin;

- Sprecavanje i iskorenjivanje iskori$¢avanja, nasilja i zlo-
upotrebe, kao $to je navedeno u Clanu 16 Konvencije;

Izvestaj Evropskog foruma o invaliditetu pod 10
Izvestaj Evropskog foruma o invaliditetu pod 10
Izvestaj Evropskog foruma o invaliditetu pod 10
Izvestaj Evropskog foruma o invaliditetu pod 11
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- Pazljivo konstruisanje i nadgledanje ovih odredbi i
mehanizama zastite kako bi se sprecilo da previse re-
guliSu Zivote pojedinaca koji ih koriste i da postanu
invazivne i tegobne; i

- Omogucavanje da treca lica pravno priznaju ulogu

pruzaoca pomodi, kao i potpomognute odluke.”3°

Clan 14 - Li¢na sloboda i bezbednost

1. Drzave ugovornice ¢e omoguciti osobama sa invalidite-
tom da ravnopravno sa drugima:

a. UZivaju pravo na li¢nu slobodu i bezbednost;

b. Ne budu nezakonito ili proizvoljno lisene svoje slobode,
da svako liSavanje slobode bude u skladu sa zakonom, te
da postojanje invaliditeta ni u kom slucaju nece posluziti
kao opravdanje za lisavanje slobode.

2. Ukoliko osobe sa invaliditetom budu lisene slobode to-
kom nekog procesa, Drzave ugovornice ¢e im, na ravnoprav-
noj osnovi sa drugima, obezbediti pravo na garancije u skladu
sa medunarodnim pravom ljudskih prava, te da ¢e se sa njima
postupati u skladu sa ciljevima i nacelima ove Konvencije, $to
ukljucuje i obezbedivanje adekvatnog smestaja.

Clan 14 Konvencije se odnosi na li¢nu slobodu i bezbed-
nost. On se bavi vaznim pitanjima prava na slobodu osoba sa
invaliditetom, ukljuc¢ujuéi potencijalne konflikte sa drugim
medunarodnim standardima i domac¢im zakonima. On je na-
rocito bitan zbog pitanja prisilnog smestanja osoba u slucaje-
vima kada su negde smestene protiv svoje volje.

U Clanu 14 se javljaju najmanje tri klju¢ne tacke koje
mogu doprineti razumevanju znacenja ,liSavanja slobode® u
kontekstu invaliditeta:

30 Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi
pod 27
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Prava osoba sa mentalnim invaliditetom

- Osobe sa invaliditetom treba da uzivaju pravo na slo-
bodu ravnopravno sa drugima.

- Postojanje invaliditeta ni u kom slucaju ne treba da
opravdava lisavanje slobode.

- Bilo kakvo lisavanje slobode treba propratiti adekvat-
nim mehanizmima zastite.

Cini se da je Clan 14 u pontencijalnom sukobu sa oprav-
danjem zadrzavanja osoba na osnovu dusevnog oboljenja
koje se javlja u Clanu 5(1) Evropske konvencije za zastitu
ljudskih prava (v. u nastavku).?! Visoki komesar Ujedinjenih
nacija za ljudska prava je ocenio ovu odredbu kao radikal-
no odstupanje od pristupa Evropske konvencije za zastitu
ljudskih prava.3? Moze biti zgodno da se ,lisavanje slobode*
tumaci u uzem smislu kako bi se umanjio raspon tog suko-
ba. Medutim, Clan 14 ne zahteva da se osobe sa mentalnim
smetnjama nikako ne smeju zadrzati. Smernice za izvestava-
nje o Clanu 14 za Drzave ugovornice Konvencije kazu:

,Ovim clanom se omogucéava osobama sa invaliditetom
da uzivaju pravo na licnu slobodu i bezbednost i da ne budu
nezakonito ili proizvoljno lisene slobode na osnovu postoja-
nja invaliditeta.”3

Ovo se moze smatrati pokazateljem da liSavanje slobo-
de na osnovu invaliditeta koje nije nezakonito ili proizvoljno
ipak moze biti opravdano.

31  Za diskusiju o ovom potencijalnom sukobu i njegovim posledicama
u medunarodnom pravu, v. Filip Fenel i Urfan Kalik, Sukobljene ili
komplementarne obaveze? Konvencija Ujedinjenih nacija o pravima
osoba sa invaliditetom, Evropska konvencija za zastitu ljudskih prava
i englesko pravo, EH.R.L.R. 2011, 6, 662-674

32 Godisnji izvestaj Visokog komesara Ujedinjenih nacija za ljudska
prava, A/HRC//10/48 (od 26. januara 2009), stav 48

33 Link za Smernice za izve$tavanje je sledeéi: http://www.ohchr.org.
Documents/HRBodies/ CRPD/CRPD-C-2-3.pdf
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Medutim, i dalje ostaje potencijalni sukob sa standardi-
ma Velike Britanije i drugim medunarodnim standardima po
pitanju uslova da postojanje invaliditeta ni u kom slucaju ne
treba da opravdava liSavanje slobode. Tumacenje ove odred-
be od strane Komiteta za prava osoba sa invaliditetom ce biti
od velikog znacaja za utvrdivanje toga da li konflikt zaista
postoji. Do danas, sve ukazuje na to da ga ima. Na primer,
Komitet je u Zaklju¢nim opazanjima o Spaniji preporucio da
Spanija ,,ukine odredbe koje dopustaju prisilno zadrzavanje
usled ociglednog ili dijagnostikovanog invaliditeta“34. Dalje,
u svojim Zaklju¢nim opazanjima o Tunisu, Komitet je iska-
zao zabrinutost ,S$to posedovanje invaliditeta, ukljucujuci
intelektualni i psihosocijalni invaliditet, moze biti osnov za
lisavanje slobode prema sadasnjem zakonu” pre nego $to je
preporucio ukidanje tog zakona.? Sli¢no tome, u Zaklju¢nim
opazanjima o Peruu?®® i Kini®’, zabrinutost je iskazana po pi-
tanju dopustanja lisavanja slobode na osnovu invaliditeta.

Visoki komesar Ujedinjenih nacija za ljudska prava je
istakao da su tokom izrade nacrta Konvencije dati predlozi
da se zabrani lisavanje slobode samo na osnovu invaliditeta.
Ti predlozi su odbaceni. Visoki komesar zakljucuje da to zna-
¢i da lisavanje slobode ne moze biti opravdano ako se bazira
na kombinaciji razloga, od kojih je jedan mentalni ili intelek-
tualni invaliditet.3® Visoki komesar zakljucuje:

34 Zaklju¢na opazanja Komiteta za prava osoba sa invaliditetom o
Spaniji (CRPD/C/ESP/CO/1 (od 19. oktobra 2011.)), stav 36

35 Zaklju¢na opazanja Komiteta za prava osoba sa invaliditetom o Tu-
nisu (CRPD/C/TUN/CO/1 (od 13. maja 2011.)), stav 24-25

36  Zaklju¢na opazanja Komiteta za prava osoba sa invaliditetom o Pe-
ruu (CRPD/C/PER/CO/1 (od 16-20. aprila 2012.)), stav 28-29

37  Zaklju¢na opazanja Komiteta za prava osoba sa invaliditetom o Kini
(CRPD/C/CHN/CO/1 (od 17-28. septembra 2012.)), stav 23-24

38 Godisnji izvestaj Visokog komesara Ujedinjenih nacija za ljudska
prava, A/HRC//10/48 (od 26. januara 2009.), stav 48
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»10 ne treba tumaciti tako da osobe sa invaliditetom ne
mogu na zakonit nacin biti podvrgnute zadrZavanju radi nege
i leCenja, ili preventivnom zadrZavanju, ve¢ tako da pravni
osnov na kome se zasniva odluka o ogranicavanju slobode
mora biti nevezan za invaliditet i neutralno definisan tako da
ravnopravno vazi za sve ljude.>®

Clan 15 - Odsustvo mucenja ili okrutnog, ne¢ovecnog ili
ponizZavajuceg postupanja ili kaznjavanja
1. Niko nece biti izlozen mucenju ili okrutnom, necove¢-
nom ili ponizavaju¢em postupanju ili kaznjavanju. Posebno
niko nece biti podvrgnut medicinskim ili nau¢nim eksperimen-
tima bez svog slobodnog pristanka.

2. Drzave ugovornice ¢e preduzeti sve efikasne zakonske,
administrativne, pravosudne i druge mere kako bi sprecile da
osobe sa invaliditetom, na ravnopravnoj osnovi sa drugima,
budu podvrgnute mucenju ili okrutnom, necove¢nom ili poni-
Zavaju¢em postupanju ili kaznjavanju.

Ovaj ¢lan direktno uklju¢uje formulacije Clana 7 Medu-
narodnog pakta o gradanskim i politickim pravima i treba ga
razmatrati uporedo sa Clanovima 17 i 25 Konvencije?.

Clan 17 - Zatita li¢nog integriteta

Svaka osoba sa invaliditetom ima pravo na postovanje svog
fizickog i mentalnog integriteta ravnopravno s drugima.

Ovim se narocito cilja na re$avanje pitanja prisilnog lecenja
i Komitet Konvencije zahteva od drzava da mu podnose izve-

39  Godisnji izvestaj Visokog komesara Ujedinjenih nacija za ljudska
prava, A/HRC//10/48 (od 26. januara 2009.), stav 49

40  Prisilno smestanje i le¢enje osoba sa problemima mentalnog zdrav-
lja, Agencija Evropske unije za fundamentalna prava, 2012 (,FRA
2012”), pod 22

20



Uporedni pregled evropskih i svetskih standarda...

$taje o merama koje su usvojile kako bi osigurale da se lecenje
pruza uz slobodan i informisan pristanak osobe koja se le¢i.4!

Clan 25 - Zdravlje

Drzave ugovornice priznaju da osobe sa invaliditetom ima-

ju pravo da ostvare najvisi mogudi zdravstveni standard bez
diskriminacije na osnovu invaliditeta. Drzave ugovornice ce
preduzeti sve odgovarajuce mere kako bi osobama sa invalidi-
tetom omogucile pristup zdravstvenim uslugama vodeci racuna
o polu, ukljuc¢ujudi i zdravstvenu rehabilitaciju. Drzave ugovor-
nice ¢e narocito:

41

a. Obezbediti osobama sa invaliditetom jednak raspon,

kvalitet i standard besplatne ili pristupacne zdravstvene
zadtite i programa koji se pruzaju drugim licima, uklju-
¢ujuci i oblast polnog i reproduktivnog zdravlja i javnih
zdravstvenih programa namenjenih $iroj populaciji;

. Pruzati konkretne zdravstvene usluge koje su potrebne

osobama sa invaliditetom zbog njihovog invaliditeta,
ukljucujudi rano otkrivanje i intervenciju po potrebi, kao
i usluge namenjene svodenju na najmanju meru i spre-
¢avanju daljeg invaliditeta, uklju¢ujuéi i medu decom i
starijim osobama;

. Pruzati ove zdravstvene usluge §to je blize moguce zajed-

nicama gde ljudi Zive, uklju¢ujudi i ruralne oblasti;

. Traziti od zdravstvenih radnika da osobama sa invali-

ditetom pruze negu istovetnog kvaliteta kao i drugima,
ukljuc¢ujudi negu zasnovanu na slobodnom i informisa-
nom pristanku, tako $to ¢e, izmedu ostalog, podiéi nivo
svesti o ljudskim pravima, dostojanstvu, samostalnosti i
potrebama osoba sa invaliditetom putem obuka i objav-
ljivanjem etickih standarda za javnu i privatnu zdrav-
stvenu zastitu;

Agencija Evropske unije za fundamentalna prava, 2012, pod 22

21



Prava osoba sa mentalnim invaliditetom

e. Zabraniti diskriminaciju osoba sa invaliditetom pri pruza-
nju zdravstvenog osiguranja i zivotnog osiguranja, kada je
takvo osiguranje dozvoljeno nacionalnim zakonom, te ¢e
stoga biti pruzeno na pravi¢an i razuman nacin;

f. Spreciti diskriminatorsko uskracivanje zdravstvene zasti-
te ili zdravstvenih usluga, ili hrane i te¢nosti na osnovu
invaliditeta.

Clan 25 spaja koncepte slobodnog i informisanog pri-
stanka i samostalnosti, ljudskog prava i dostojanstva osoba
sa invaliditetom. Agencija Evropske unije za fundamentalna
prava je izjavila da ¢e sve dok komitet Konvencije ne odluci
$ta tumacenje Clanova 15, 17 i 25 zajedno uzev znaci, ove
odredbe e biti tesko primeniti u praksi?.

Medunarodni pakt o gradanskim
i politickim pravima

Clan 9 (sloboda i bezbednost)

1. Svaki pojedinac ima pravo na li¢nu slobodu i bezbed-
nost. Niko nece biti podvrgnut proizvoljnom hapsenju ili
zadrzavanju. Niko nece biti liSen slobode osim na osno-
vu i u skladu s procedurama ustanovljenim zakonom.

2. Svako uhapseno lice ¢e u vreme hapsenja biti obavesteno
o razlozima hapSenja i u najkra¢em roku obavesteno o
optuzbama protiv njega/nje.

3. Svako lice koje je uhapseno ili zadrzano na osnovu op-
tuzbi za krivi¢no delo bi¢e u najkracem roku dovedeno
pred sudiju ili drugo lice zakonom ovlas¢eno da vrsi
sudske funkcije, i imace pravo na sudenje u razumnom
roku ili ¢e u suprotnom biti pusten/a na slobodu. Nece
biti pravilo da lica koja ¢ekaju sudenje budu zadrzana

42 Agencija Evropske unije za fundamentalna prava, 2012, pod 23
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u pritvoru, ali njihovo oslobadanje moze biti uslovljeno
garancijom da ¢e se pojaviti na sudenju, u bilo kom dru-
gom stadijumu sudskog procesa, kao i zarad izvrSenja
presude, ako do toga dode.

4. Svako lice liSeno slobode haps$enjem ili zadrzavanjem
imacée pravo da pokrene proces pred sudom kako bi
taj sud bez odlaganja prosudio o zakonitosti njegovog/
njenog zadrzavanja i naloZio njegovo/njeno oslobadanje
ukoliko to zadrZavanje nije zakonito.

5. Svako lice koje je bilo Zrtva nezakonitog hapsenja ili za-
drzavanja imace izvr$no pravo na nadoknadu.

Ovo je prvi pravno obavezujuci dokument koji garantuje
pravo na slobodu i za koji se smatra da se odnosi na osobe
sa problemima mentalnog zdravlja**. On postavlja osnovne
standarde, uklju¢uju¢i mehanizme zastite** i pravo na efika-
sni pravni lek®.

Clan 16
(pravo na priznavanje pred zakonom)

Svako ima pravo da svuda bude priznat pred zakonom.

Ovo je izvor prava na ravnopravno priznavanje pred za-
konom koje je takode sadrzano u Clanu 12 Konvencije. Vise
organa Ujedinjenih nacija je naglasilo vaznost veze izmedu
pravne sposobnosti i sposobnosti lica da istaknu svoja druga
fundamentalna prava, narocito kao vid isticanja svojih prava
kako bi se zastitili od mucenja ili lifavanja slobode*®.

43 Agencija Evropske unije za fundamentalna prava, 2012, pod 14
44 Clan 9(4) Medunarodnog pakta o gradanskim i politickim pravima
45  Clan 2(3) Medunarodnog pakta o gradanskim i politickim pravima
46  Agencija Evropske unije za fundamentalna prava, 2013, pod 14
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Stavovi iz Opsteg komentara br. 1 Komiteta za
prava osoba sa invaliditetom iz 2014. godine

Sta su Opsti komentari?

Opste komentare pripremaju svi komiteti koji nadziru
postovanje medunarodnih ugovora od strane drzava. Obi¢no
je za svaki medunarodni ugovor formiran po jedan komitet.
U konkretnim paktovima ili konvencijama postoje meduna-
rodne obaveze koje su obavezujuce po drzave koje su ratifi-
kovale te instrumente. U ovom slucaju se radi o instrumentu
ljudskih prava Ujedinjenih nacija, Konvenciji o pravima oso-
ba sa invaliditetom (UN Convention on the Rights of Persons
with Disabilities, u daljem tekstu Konvencija). Komiteti koji
prate postovanje konvencija od strane Drzava ugovornica
razmatraju informacije koje su od njih dobili (kao i takozva-
ne ,izvestaje iz senke“ nevladinih organizacija) i odredena
pitanja na koja se u tim izvestajima ukazuje. Ponekad se ko-
miteti u svojim ops$tim komentarima pozivaju na odredeni
¢lan konvencije - kao $to je ovde slucaj —a ponekad na kon-
kretan aspekat njegove primene. Njihov je cilj da drzavama
pomognu da razumeju sadrzaj pojedinih aspekata konvenci-
je o kojoj je rec.

Koji je znacaj ovog Opsteg komentara?

Ovaj Opéti komentar se odnosi na ¢lan 12 Konvencije

(Jednakost pred zakonom, vidi prilog). Tim se ¢lanom jem-

¢i jednaka zastita osoba sa invaliditetom pred zakonom. Taj
¢lan (kao i Opsti komentar) je opsteg karaktera i odnosi se
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na osobe koje imaju bilo kakav invaliditet, bio on fizi¢ki, psi-
hic¢ki ili psihosocijalni. Mnogi komentari i preporuke u ko-
mentaru se bave pravima osoba sa fizickim invaliditetom. Ali
neki su od narocitog znacaja za osobe sa psihickim ili psiho-
socijalnim invaliditetom.

Cime se Opsti komentar bavi?

Bavi se ,,opstim nerazumevanjem da model invaliditeta
zasnovan na ljudskim pravima podrazumeva napustanje
paradigme odlucivanja umesto osobe sa invaliditetom (za-
menskog odlucivanja) i prelaz na paradigmu podrske odlu-
¢ivanju (potpomognuto odlucivanje)“. To znaci da osobama
sa invaliditetom treba pruzati podrsku da same donose od-
luke, a ne da drzava ili drugi ljudi donose odluke u njihovo
ime. Istice se sloboda osoba sa invaliditetom da donose od-
luke, ukljucujuci i vaznu slobodu da donose ,,lose” odluke.

Komentar se takode bavi znacajem podrske koju treba
dati napustanju paradigme procene ,,najboljeg interesa“ i pre-
lasku na paradigmu zasnovanu na ,,najboljem tumacenju vo-
lje i sklonosti*.

Osobe sa invaliditetom su tokom istorije u mnogim
oblastima liSavane prava na poslovnu sposobnost na diskri-
minatoran nacin, u skladu sa rezimima u kojima su odluke
donosene umesto njih, kao $to su rezimi starateljstva, i za-
konima o mentalnom zdravlju koji omogucavaju prinudno
lec¢enje. Ove se prakse moraju ukinuti kako bi se obezbedilo
da osobe sa invaliditetom imaju punu poslovnu sposobnost,
na jednakoj osnovi sa drugima.

LiSenje poslovne sposobnosti i zamensko odlucivanje
moze da zadesi sve osobe sa invaliditetom. Medutim, osobe
sa kognitivnim ili psihosocijalnim invaliditetom su i dalje
nesrazmerno pogodene rezimima zamenskog odlucivanja i
liSenjem poslovne sposobnosti. Komitet ponovo potvrduje da
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status neke osobe kao osobe sa invaliditetom ili osobe koja
ima neko ostecenje (ukljucujudi fizicku ili senzornu smetnju)
nikad ne sme predstavljati osnov za njeno liSenje poslovne
sposobnosti ili ijednog prava zajemcenog ¢lanom 12.

Poslovna sposobnost i mentalna sposobnost predstav-
ljaju dva razlidita pojma

Poslovna sposobnost predstavlja mogucnost osobe da
bude nosilac prava i obaveza (pravni subjektivitet) i da ostva-
ruje ta prava i obaveze (da ima pravnu sposobnost delova-
nja). Ona je od klju¢nog znacaja za mogucnost sustinskog
uceséa u drustvu.

Mentalna sposobnost se odnosi na vestine neke osobe
potrebne u procesu odlucivanja, koje su po prirodi razlici-
te kod razli¢itih ljudi i zavise od brojnih faktora, uklju¢ujuci
okruzenje u kojem se nalaze i socijalne faktore.

Poslovna sposobnost sadrzi dva elementa. Prvi se od-
nosi na moguc¢nost osobe da bude nosilac prava, na priznanje
njenog pravnog subjektiviteta pred zakonom. Drugi se odno-
si na njenu pravnu sposobnost delovanja, na njenu mogu¢-
nost da ostvaruje ta prava i da zakon prepoznaje te radnje.

Osobe sa invaliditetom su Cesto liSene upravo ove kom-
ponente bilo u potpunosti ili delimi¢no. Poslovna sposobnost
znaci da svi ljudi, ukljucujudi i osobe sa invaliditetom, imaju
pravni subjektivitet i pravnu sposobnost delovanja samo zato
$to su ljudska bica. Stoga oba ova elementa poslovne sposob-
nosti moraju biti priznata da bi pravo osobe sa invaliditetom
postojalo; ona se ne mogu razdvajati.

Mentalna sposobnost: Pojam mentalne sposobnosti je
sam po sebi veoma kontroverzan. Ona nije, kako se obi¢no
smatra, objektivan, naucni fenomen koji se prirodno dogada.
Poslovna sposobnost zavisi od drustvenog i politickog kon-
teksta, jer u proceni mentalne sposobnosti dominantnu ulo-
gu igraju discipline, profesije i prakse.

26



Stavovi iz Opsteg komentara br. 1 Komiteta za prava osoba...

Isprepletenost poslovne i mentalne sposobnosti: U ve-
¢ini izvestaja Drzava ugovornica koje je Komitet do sada raz-
matrao su pojmovi mentalne i poslovne sposobnosti ispre-
pleteni, te se Cesto osobe, za koje se smatra da imaju otezane
vestine odlucivanja usled kognitivnog ili psihosocijalnog in-
validiteta stoga liSavaju poslovne sposobnosti da donose
odredene odluke. Te se odluke donose jednostavno:

na osnovu dijagnoze o$teCenja (pristup zasnovan na
statusu), ili

kada osoba donosi odluku za koju se smatra da ¢e imati
negativne posledice (pristup zasnovan na ishodu), ili

kada se smatra da su vestine odlucivanja neke osobe
manjkave (funkcionalni pristup).

Funkcionalni pristup ima za cilj da proceni mentalnu
sposobnost neke osobe i da je u skladu s tom procenom lisi
poslovne sposobnosti. (Cesto je zasnovan na proceni sposob-
nosti neke osobe da razume prirodu i posledice neke odluke
i njene sposobnosti da iskoristi ili odmeri relevantne infor-
macije). Ovaj funkcionalni pristup je manjkav iz dva klju¢na
razloga. Prvo, on se diskriminatorno primenjuje na osobe sa
invaliditetom. Drugo, on polazi od pretpostavke da je u sta-
nju da precizno oceni rad ljudskog uma i zatim da osobu lisi
sustinskog ljudskog prava — prava na jednakost pred zako-
nom - ako ona ne prode procenu. U svim ovim pristupima
se invaliditet neke osobe i/ili njene vestine odlucivanja sma-
traju legitimnim osnovama za njeno lidenje poslovne sposob-
nosti i umanjivanje njenog statusa osobe pred zakonom.

Clan 12 ne dozvoljava takvo diskriminatorno uskradi-
vanje poslovne sposobnosti, ve¢ iziskuje pruzanje podrske u
ostvarivanju poslovne sposobnosti.

Podrska u ostvarivanju poslovne sposobnosti mora da
podrazumeva postovanje prava, volje i sklonosti osoba sa
invaliditetom i nikada ne sme dovesti do zamenskog odlu-
civanja.
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Planiranje unapred Cesti su slucajevi — na primer u
ranoj fazi pojave senilne demencije — da su osobe u stanju
da izraze svoju volju i sklonosti koje zatim treba slediti kad
one vise ne budu u stanju jasno da ih izraZavaju. Ta uputstva
se Cesto nazivaju ,,unapred datim uputstvima*.

Moguc¢nost planiranja unapred predstavlja znacajan
oblik podrske. Ljudi mogu da izraze svoju volju i sklonosti
koje treba slediti kada vi$e ne budu bili u stanju da drugima
predocavaju svoje Zelje. Sve osobe sa invaliditetom treba da
imaju pravo da planiraju unapred i treba da imaju mogu¢-
nost da to ¢ine na jednakoj osnovi sa drugima. Drzave ugo-
vornice mogu da obezbede vise raznih oblika mehanizama za
planiranje unapred kako bi izasle u susret raznim sklonosti-
ma, ali sve te opcije moraju biti nediskriminatorne.

Sama osoba treba u tekstu unapred datih uputstava da
odredi trenutak kada ona stupaju na snagu (i prestaju da
vaze) a taj trenutak ne treba da bude zasnovan na proceni da
ta osoba nema mentalnu sposobnost.

Razlika izmedu utvrdivanja ,najboljeg tumacenja vo-
lje i sklonosti“ i ,,najboljeg interesa“ - ovaj deo komentara

vlasti odvaja od pristupa zasnovanog na tome sta vlasti sma-
traju ,najboljim interesom® neke osobe i upucuje ih na pristup
zasnovan na nastojanju tumacenja ,volje i sklonosti“ te osobe.

»Najbolje tumacenje volje i sklonosti“ mora zameniti
utvrdivanje ,,najboljeg interesa“ ako uprkos znac¢ajnim napo-
rima nije moguce utvrditi volju i sklonosti neke osobe. Time
se, shodno ¢lanu 12, stav 4 postuju prava, volja i sklonosti te
osobe.

Nacelo ,najboljeg interesa“ ne predstavlja garantiju koja
je u skladu sa ¢lanom 12 u pogledu punoletnih osoba. Para-
digma ,volje i sklonosti“ mora zameniti paradigmu ,najbo-
ljeg interesa“ kako bi se obezbedilo da osobe sa invaliditetom
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uzivaju pravo na poslovnu sposobnost na jednakoj osnovi sa
drugima.

Potpomognuto odlucivanje

Osobama sa invaliditetom se na osnovu medicinskog
modela invaliditeta tradicionalno uskracuje pristup finan-
sijskim sredstvima i imovini. Ovaj pristup uskracivanja oso-
bama sa invaliditetom poslovne sposobnosti da upravljaju
finansijama mora biti zamenjen podr$kom u ostvarivanju
poslovne sposobnosti, shodno ¢lanu 12, stav 3.

Drzave ugovornice o kojima je re¢ moraju da ,,razmo-
tre zakone koji omogucavaju starateljstvo i preduzmu korake
kako bi razvile zakone i politike kojima ¢e reZime zamen-
skog odlucivanja zameniti potpomognutim odlucivanjem,
koje postuje samostalnost, volju i sklonosti osobe®

Rezimi zamenskog odlucivanja (koji, po Opstem ko-
mentaru, moraju biti zamenjeni) se pojavljuju u mnogim
razli¢itim oblicima, uklju¢ujuéi potpuno starateljstvo, sudske
zabrane i delimi¢no starateljstvo. Oni se odlikuju odredenim
zajednickim osobinama i mogu se definisati kao sistemi
shodno kojima

(i) se osobi oduzima poslovna sposobnost, makar i u po-
gledu jedne jedine odluke,

(ii) neko drugi moze da imenuje osobu koja ¢e umesto
nje odlucivati, uklju¢ujudi i suprotno njenoj volji, ili

(iii) svaka odluka koju donosi osoba koja umesto nje
odlucuje je zasnovana na onome §to se smatra objektivnim
»hajboljim interesom” osobe o kojoj je re¢ a ne na njenoj sop-
stvenoj volji i sklonostima.

Rezimi potpomognutog odlucivanja (koji, po Opstem
komentaru, treba da zamene zamensko odlucivanje) se tako-
de pojavljuju u mnogim razli¢itim oblicima, ali svi oni treba
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da sadrze odredene klju¢ne odredbe kako bi se obezbedilo
postovanje ¢lana 12 Konvencije, uklju¢ujui:

(i) Potpomognuto odlucivanje mora svima da budu
dostupno. Nivo potreba neke osobe za podrskom (narocito
kada je visok) ne treba da predstavlja prepreku dobijanju po-
drske u odlucivanju;

(ii) Svi oblici podrske u ostvarivanju poslovne sposob-
nosti (uklju¢ujudi i intenzivnije oblike podrske) moraju biti
zasnovani na volji i sklonostima te osobe, ne na onome §to se
smatra da je objektivno u njenom najboljem interesu;

(iii) Nacin na koji osoba komunicira ne sme predstavljati
prepreku dobijanju podrske u odlucivanju, ¢ak i kad taj nacin
komunikacije nije uobicajen ili kada ga samo nekoliko ljudi
razume;

(iv) Pravno priznanje jedne ili vise osoba koje je osoba
sa invaliditetom formalno odabrala da joj pruzaju podrs-
ku mora biti moguce i dostupno a Drzava ima obavezu da
omoguci uspostavljanje te podrske, narocito za ljude koji su
izolovani i nemaju pristup vrstama podrske koje prirodno
postoje u zajednici. To mora da obuhvata mehanizam kojim
trece strane potvrduju identitet osobe koja pruza podrsku
kao i mehanizam kojim trece strane mogu da osporavaju nje-
no postupanje ako smatraju da ono nije u skladu sa voljom i
sklonostima osobe o kojoj je rec¢;

(v) Kako bi zadovoljile zahtev iz ¢lana 12, stav 3 Kon-
vencije, po kojem Drzave ugovornice moraju da preduzimaju
mere kako bi ,,obezbedile dostupnost® potrebne podrske, Dr-
zave ugovornice moraju da obezbede da je ta podrska oso-
bama sa invaliditetom dostupna po simboli¢noj ceni ili be-
splatno i da nedostatak finansijskih sredstava ne predstavlja
prepreku pristupu podrsci u ostvarenju poslovne sposobno-
sti;
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(vi)Podrska u odlucivanju se ne sme koristiti kao oprav-
danje za ogranicavanje drugih osnovnih prava osoba sa in-
validitetom, §to se narocito odnosi na njihovo biracko pravo,
pravo na sklapanje braka (ili stupanja u civilno partnerstvo)
i osnivanje porodice, reproduktivna prava, roditeljska prava,
pravo na davanje pristanka na intimne odnose i lecenje i pra-
vo na slobodu;

(vii) Osoba mora imati pravo da odbije podrsku i da u
svako doba okonca ili izmeni odnos sa osobom koja joj pruza
podrsku;

(viii) Moraju se uvesti garantije u pogledu svih postupa-
ka vezanih za poslovnu sposobnost i podrsku u ostvarivanju
poslovne sposobnosti. Cilj tih garantija je da obezbede posto-
vanje volje i sklonosti osobe;

(ix) Pruzanje podrske u ostvarivanju poslovne sposob-
nosti ne treba da zavisi od procena mentalne sposobnosti;
novi, nediskriminatorni pokazatelji potreba za podr§kom su
potrebni u pruzanju podrske u ostvarivanju poslovne spo-
sobnosti.

Obuka

Policija, socijalni radnici i ostali zaposleni u sluzbama
koje pruzaju hitnu pomo¢ moraju biti obuceni kako bi osobe
sa invaliditetom prepoznali kao potpuno ravnopravne osobe
pred zakonom i da pridaju isti znacaj njihovim primedbama
i izjavama koje bi pridali i osobama bez invaliditeta. To po-
drazumeva obuku i podizanje svesti pripadnika ovih vaznih
profesija.

Sloboda i bezbednost

Uskracivanje poslovne sposobnosti osobama sa invalidi-
tetom i njihovo zadrzavanje u ustanovama suprotno njihovoj
volji, bilo bez njihove saglasnosti ili uz saglasnost osobe koja
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donosi odluke umesto njih predstavlja postojan problem.
Ova praksa predstavlja proizvoljno lisenje slobode i suprotna
je ¢lanovima 12 i 14 Konvencije. Drzave ugovornice moraju
da se suzdrzavaju od takvih praksi i uspostave mehanizam
za razmatranje predmeta u kojima su osobe sa invaliditetom
smestene u ustanovu bez svoje izricite saglasnosti.

Prinudno lecenje od strane psihijatara i ostalih zdrav-
stvenih radnika predstavlja krsenje prava na jednakost pred
zakonom, kao i zadiranje u prava na li¢ni integritet (¢l. 17),
slobodu od mucenja (¢l. 15) i slobodu od nasilja, izrabljivanja
i zlostavljanja (¢l. 16). Ovom se praksom osoba liSava poslov-
ne sposobnosti da bira lecenje te je suprotna ¢lanu 12 Kon-
vencije. Drzave ugovornice, pak, moraju da postuju poslovnu
sposobnost osoba sa invaliditetom da donose odluke u sva-
ko doba, ukljuc¢ujudéi i u kriznim situacijama, da obezbede
pruzanje ta¢nih i pristupa¢nih informacija o moguénostima
usluga na raspolaganju i dostupnost nemedicinskim pristu-
pima, kao i pristup nezavisnoj podrsci. Drzave ugovornice su
obavezne da obezbede pristup podrici za odluke vezane za
psihijatrijsko i druge vrste lecenja.

Prinudno lecenje narocito predstavlja problem za oso-
be sa psihosocijalnim, intelektualnim u drugim vrstama ko-
gnitivnog invaliditeta. Drzave ugovornice moraju da ukinu
politike i zakonske odredbe koje omogucavaju ili dovode do
prinudnog lecenja, jer to dovodi do stalnoj povreda prava na
koju nailazimo u zakonima o mentalnom zdravlju u celom
svetu uprkos empirijskim dokazima koji ukazuju na nedelo-
tvornost prinudnog lecenja i stavovima ljudi koji su koristili
sisteme mentalnog zdravlja i iskusili duboku patnju i trau-
me usled prinudnog le¢enja. Komitet preporucuje da Drzave
ugovornice obezbede da se odluke vezane za fizicki ili psihic-
ki integritet neke osobe mogu donositi samo uz njenu slo-
bodno izrazenu informisanu saglasnost.
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Segregacija:

Ovaj se odeljak bavi postojanim problemom smestanja
ljudi u ustanove, pri cemu se naglasava pravo na podrsku u
ostvarivanju poslovne sposobnosti. Medutim, osim naglaska
na ulogu ,,zajednice “, on se ne bavi time kako bi drzave tre-
balo da ispunjavaju svoje obaveze iz ¢lana 19 i omogucuju
nezavisan zivot osobama koje ne mogu sebe da izdrzavaju

Segregacija osoba sa invaliditetom u ustanove i dalje
predstavlja rasprostanjen i podmukli problem kojim se krsi
veci broj prava zajemcenih Konvencijom. Taj problem pogor-
$ava rasprostranjeno uskracéivanje poslovne sposobnosti oso-
bama sa invaliditetom, $to drugima omogucava da pristanu
na njihovu institucionalizaciju. Direktorima tih ustanova je
obi¢no takode poverena poslovna sposobnost osoba koje su u
njima smestene. Time sva mo¢ i kontrola nad osobom prela-
ze u ruke ustanove.

Postovanje Konvencije i ljudskih prava osoba sa invalidi-
tetom iziskuje deinstitucionalizaciju i vracanje poslovne spo-
sobnosti svim osobama sa invaliditetom, koje moraju biti u
mogucnosti da biraju gde ¢e i sa kim ziveti (¢lan 19). Izbor
mesta gde ¢e neka osoba Ziveti i sa kim e Ziveti ne bi trebalo
da utice na njeno pravo na podrsku u ostvarivanju svoje po-
slovne sposobnosti.

Sprovodenje na nacionalnom nivou kako bi se obezbedi-
lo potpuno sprovodenje ¢lana 12 Konvencije o pravima oso-
ba sa invaliditetom

Drzave ugovornice treba da:

(a) Priznaju osobe sa invaliditetom kao osobe pred zako-
nom, koje imaju pravni subjektivitet i poslovnu sposobnost
u svim aspektima Zivota, na jednakoj osnovi sa drugima. To
iziskuje ukidanje rezima zamenskog odlucivanja i mehaniza-
ma kojima se uskracuje poslovna sposobnost i koji su diskri-
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minatorni u odnosu na osobe sa invaliditetom po svojoj svrsi
i posledicama. Preporucuje se da Drzave ugovornice donesu
zakonske odredbe kojima se §titi pravo svih na poslovnu spo-
sobnost na jednakoj osnovi;

(b) Uspostave, priznaju i osobama sa invaliditetom obez-
bede pristup Sirokom dijapazonu vrsta podrske u ostvariva-
nju svoje poslovne sposobnosti. Garantije tih vrsta podrske
moraju biti zasnovane na po$tovanju prava, volje i sklonosti
osoba sa invaliditetom. Te vrste podrske moraju da zadovo-
ljavaju navedene kriterijume o obavezama Drzava ugovorni-
ca da se pridrzavaju ¢lana 12, stav 3 Konvencije;

(c) sprovode stalne konsultacije i aktivno ukljucuju oso-
be sa invaliditetom, ukljucujuéi i decu sa invaliditetom, kroz
reprezentativna udruzenja, u razvoj i sprovodenje zakono-
davstva, politika i ostalih postupaka odluc¢ivanja radi ostvari-
vanja Clana 12.

Drzave ugovornice se ohrabruju da:

preduzimaju ili opredeljuju sredstva za istrazivanja i
razvoj najboljih praksi koje poStuju pravo na ravnopravno
priznanje poslovne sposobnosti osobama sa invaliditetom i
podrske ostvarivanju poslovne sposobnosti;

razvijaju delotvorne mehanizme za borbu protiv formal-
nog i neformalnog zamenskog odlucivanja;

obezbede da osobe sa invaliditetom imaju mogu¢nost da
donose sustinske odluke o svojim Zivotima i razvijaju svoju
li¢nost radi podrske ostvarivanju svoje poslovne sposobnosti.
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MEDUNARODNI STANDARDI -
PREPORUKE, IZJAVE, REZOLUCIJE
ILI IZVESTAJI

Ove preporuke ili izve$taji nisu obavezuju¢i. Medutim,
oni pruzaju koristan uvid u prihva¢ene medunarodne stan-
darde i norme vezane za negu lica sa mentalnim invalidite-
tom, narocito u odnosu na izbegavanje mucenja ili loseg po-
stupanja, pravne sposobnosti, prisilnog smestanja i lecenja, i
lisavanja slobode.

Izvestaj Specijalnog izvestioca UN za pitanja mucenja,
Manfreda Novaka (A/63/175) od 28. Jula 2008. godine.

62. Upotreba psihijatrije kao sredstva za mucenje ili lose
postupanje u svrhe politicke represije, u kontekstu borbe pro-
tiv terorizma i, u manjoj meri, za le¢enje namenjeno suzbija-
nju, kontroli i menjanju seksualnog opredeljenja pojedinaca je
u velikoj meri dokumentovana. Medutim, Specijalni izvestilac
ukazuje na to da zloupotreba psihijatrije i njeno nametanje oso-
bama sa invaliditetom, a narodito osobama sa mentalnim i inte-
lektualnim invaliditetom, zavreduje ve¢u paznju.

63. U okviru institucija, kao i u kontekstu prisilnog lece-
nja vanbolnickih pacijenata, psihijatrijska medikacija, ukljucu-
ju¢i neuroleptike i druge vrste psihoaktivnih lekova, moze biti
primenjena na osobama sa mentalnim smetnjama bez njihovog
slobodnog i informisanog pristanka ili protiv njihove volje, pod
prisilom, ili kao vid kazne. Primena lekova pri zadrzavanju ili u
psihijatrijskim institucijama, uklju¢ujuc¢i neuroleptike koji iza-
zivaju drhtanje, treSenje i kontrakcije, ¢ineci subjekta apati¢nim
i otupljujuci njegovu/njenu inteligenciju, priznata je kao oblik
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mucenja. U slu¢aju Viana Akosta protiv Urugvaja, Komitet za
ljudska prava je zakljucio da lecenje tuzitelja, koje je obuhvatalo
psihijatrijske eksperimente i prisilno davanje injekcija sedativa
protiv njegove volje, predstavlja necovecno postupanje. Speci-
jalni izvestilac tvrdi da davanje psihijatrijskih lekova, narocito
neuroleptika, bez pristanka i prisilno zarad le¢enja mentalnog
stanja treba da bude pazljivo razmotreno. U zavisnosti od okol-
nosti slucaja, naneta patnja i uticaj na zdravlje pojedinca mogu
predstavljati vid mucenja ili loSeg postupanja.

Izvestaj Specijalnog izvestioca UN za pitanja mucenja i
druge okrutne, necovecne i poniZavajuce postupke
ili kaznjavanje, Huana E. Mendeza
(A/HRC/22/53 (od 1. feb. 2013.)

89. Specijalni izvestilac poziva sve Drzave da:

[...]

(b) Uvedu apsolutnu zabranu svih medicinskih intervenci-
ja sprovedenih prisilno ili bez pristanka nad osobama sa inva-
liditetom, uklju¢ujuci nekonsenzualnu primenu psihohirurgije,
elektroskova ili psihoaktivnih lekova kao §to su neuroleptici,
upotrebu metoda obuzdavanja i zatvaranja u samicu, bilo na
duzi ili kra¢i vremenski period. Obaveza da se okonca sa pri-
silnim psihijatrijskim intervencijama zasnovanih samo na inva-
liditetu mora se odmah sprovesti u delo, te manjak finansijskih
sredstava ne moze opravdati odlaganje njene primene.

(c) Zamene prinudno lecenje i zatvaranje uslugama u za-
jednici. Takve usluge moraju biti u skladu sa potrebama osoba
sa invaliditetom i postovati samostalnost, izbore, dostojanstvo
i privatnost doti¢ne osobe, stavljaju¢i akcenat na alternative
medicinskom modelu mentalnog zdravlja, ukljucuju¢i pomo¢
okoline, podizanje svesti i obucavanje osoblja koji radi u oblasti
zastite mentalnog zdravlja, sprovodenja zakona i dr.

[ ]47

47  Izvestaj Specijalnog izvestioca UN za pitanja mucenja i druge
okrutne, neéovecne ili ponizavajuée postupke ili kaznjavanje, Huana.
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Komitet UN za prava osoba sa invaliditetom - Nacrt
opsteg komentara o Clanu 12 (od 25. novembra 2013.):

7. Drzave moraju ujedinjeno ispitati sve oblasti zakona
kako bi osigurale da pravo na pravnu sposobnost osoba sa in-
validitetom ne bude ograni¢eno neravnopravno sa drugima. U
proslosti su osobe sa invaliditetom liavane svog prava na prav-
nu sposobnost u mnogim oblastima na diskrimini$ué¢i nacin
putem rezima zamenjskog odlucivanja kao $to su starateljstvo,
dodeljeno starateljstvo, i zakoni o mentalnom zdravlju koji do-
pustaju prisilno leCenje. Ove prakse se moraju ukinuti kako bi
se vratila puna pravna sposobnost osobama sa invaliditetom na
ravnopravnom osnovu kao drugim licima.

[...]

38. Kao $to je navedeno u nekoliko zaklju¢nih opazanja,
prisilno le¢enje od strane psihijatrijskih i drugih zdravstvenih i
medicinskih radnika predstavlja krSenje prava na ravnopravno
priznavanje pred zakonom i povredu prava na li¢ni integritet (CI.
17), odsustvo mucenja (CL 15), i odsustvo nasilja, iskori$¢avanja i
zloupotrebe (Cl. 16). Ovakvom praksom se lice li¥ava pravne spo-
sobnosti da izabere lecenje, te stoga ona predstavlja krienje Clana
12 Konvencije. Drzave ugovornice su u obavezi da omoguce pri-
stup pomoc¢i donosenja odluka po pitanju psihijatrijskog i drugog
medicinskog lecenja. Prisilno le¢enje predstavlja narocit problem
kod osoba sa psihosocijalnim, intelektualnim i drugim kognitiv-
nim invaliditetima. Drzave moraju ukinuti politike i zakonske
odredbe koje dozvoljavaju ili izvr$avaju prisilno lecenje, posto
ono predstavlja konstantno kr$enje zakona o mentalnom zdravlju
$irom sveta, uprkos empirijskim dokazima koji govore o njegovoj
neefikasnosti i misljenjima ljudi koji koriste sisteme zastite men-
talnog zdravlja, a koji su iskusili veliki bol i traume usled prisilnog
lecenja. Komitet preporucuje da Drzave ugovornice osiguraju da

E. Mendeza (A/HRC/22/53) (od 1. februara 2013.), stav 89
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se odluka o fizickom i mentalnom integritetu neke osobe moze
doneti jedino uz slobodan i informisan pristanak doti¢ne osobe.*8

Radna grupa UN za proizvoljno zadrzavanje

Postoje izvesni dokazi da se u pristupu Ujedinjenih na-
cija pre uvodenja Konvencije ogleda medicinski model in-
validiteta. Obratimo paznju na slede¢i odlomak iz izvestaja
Radne grupe za proizvoljno zadrzavanje:

»Razliciti faktori mogu prouzrokovati lisSavanje slobode
osobe koja pokazuje znake mentalnog oboljenja: treba spro-
vesti medicinski pregled bilo da osoba pati od mentalnog
oboljenja ili ne, a ukoliko pati, treba utvrditi prirodu bolesti.
Ukoliko se ustanovi postojanje mentalnog oboljenja, lisava-
nje slobode moze biti motivisano potrebom za medicinskim
lecenjem kome pacijent nije voljan da se podvrgne sam. Osim
toga, u nekim slucajevima zatvaranje psihijatrijskih pacije-
nata u zatvorene institucije moze biti neophodno kako bi se
sprecila Steta koju pacijent moze naneti drugima ili sebi™®
Ovaj pristup zahteva utvrdivanje medicinske dijagnoze i,

ukoliko takva dijagnoza postoji, omogucava razmatranje toga
da li je lisavanje slobode mozda neophodno.

Nakon ovog odlomka, Radna grupa dalje razmatra vaz-
ne mere za$tite koje sluze da Stite pojedince liSene slobode,
ukljuc¢ujuc¢i mehanizam zastite koji ukljucuje redovnu neza-
visnu reviziju.>® Ona usvaja tumacenje ,lidavanja slobode*

48 Komitet Ujedinjenih nacija o pravima osoba sa invaliditetom, Nacrt
opéteg komentara Clana 12 (od 25. novembra 2013.), stavovi 7 and 38

49 E/CN.4/2005/6, od 1. decembra 2004., KOMISIJA ZA LJUDSKA
PRAVA, , 61. zasedanje, stavka br. 11 (a) privremenog dnevnog reda,
CIVILNA I POLITICKA PRAVA, UKLJUCUJUCI PITANJE MUCE-
NJA I ZADRZAVANJA, Izvestaj Radne grupe za proizvoljno zadrza-
vanje (,,Izvestaj Saveta za ljudska prava”)

50 Izvestaj Saveta za ljudska prava, stav 58
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koje, ¢ini se, pokusava da osigura da se ovi mehanizmi zasti-
te primenuju u odredenim, konkretnim okolnostima koje se
mogu objektivno utvrditi. Radna grupa navodi:

»Psihijatrijsko zadrzavanje kao administrativna mera
moze se smatrati liSavanjem slobode kada se doti¢na oso-
ba smesta u zatvorenu ustanovu koju ne moze slobodno da
napusti.”!

Moze se primetiti da ovaj test ne uzima kao faktor stepen
ozbiljnosti ostecenja od kog doticna osoba pati niti ,,normal-
nosti“ njegovog/njenog zivota u toj ustanovi. Ovo je u skladu
sa Clanom 14 Konvencije.

51 Ibid., stav 58(a)
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Evropska konvencija za zastitu ljudskih prava

(uklju¢ujuci jurisprudenciju Evropskog suda za

ljudska prava)

Clan 3 (Zabrana mucenja)

Niko ne sme biti podvrgnut mucenju, ili neCovecnom ili

poniZavaju¢em postupanju ili kaznjavanju.

Jasno je i poznato da su osobe lisene svoje slobode pod-

loznije zloupotrebi nego one koje sacuvaju svoju samostal-
nost i nezavisnost tako da se moze ukljuéiti zastita Clana 3
(zabrana necoveé¢nog ili ponizavajuéeg postupanja)>2. Postoji
relativno mali broj slucajeva u Evropskom sudu za ljudska
prava koji se ti¢u le¢enja mentalnog zdravlja i Clana 3.

Kudla protiv Poljske postavlja standarde necovecnog i

ponizavajuceg postupanja, navodivsi:

52

53

»Sud je konstantno naglasavao da patnja i ponizenje
koji su ovde u pitanju u svakom slucaju moraju prevazilaziti
neizbezni element patnje ili poniZenja koji se javlja u dotic-
nom obliku zakonitog postupanja ili kaznjavanja.>3

V. na primer kao najskoriji primer u Velikoj Britaniji Vinterborn
Vju izvestaj mna: https://www.gov.uk/government/publications/
winterbourne-view-hospital-department-of-health-review-and-re-
sponse i nedavne osudujuce presude donete 23. avgusta 2013. protiv
Pomoc¢nika za negu u Vips Kros bolnici http://www.bbc.co.uk/news/
uk-england-23808971

Evropski sud za ljudska prava, slu¢aj Kudla protiv Poljske, Zahtev br.
30210/96
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Medutim, nije dalje mnogo obja$njavano $ta bi elementi
mogli biti>%.

Clan 5 (Pravo na slobodu i bezbednost)

1. Svako ima pravo na li¢nu slobodu i bezbednost. Niko ne
moze biti liden slobode osim u slede¢im slucajevima i u
skladu sa zakonom propisanim postupkom:

(a)
(b)

()

(d)

(e)

(®)

u slucaju zakonitog zadrzavanja lica na osnovu presu-
de nadleznog suda;

u slucaju zakonitog hapsenja ili zadrzavanja lica zbog
nepostovanja zakonite sudske odluke ili radi obezbe-
denja ispunjavanja neke obaveze propisane zakonom;

u slucaju zakonitog hapsenja ili zadrzavanja lica radi
privodenja pred nadleznu sudsku vlast zbog razumne
sumnje da je pocinio/la krivi¢no delo ili kada se to ra-
zumno smatra neophodnim kako bi se predupredilo
izvr$enje krivi¢nog dela ili bekstvo po njegovom izvr-
Senju;

u slu¢aju zadrzavanja maloletnog lica na osnovu za-
konite odluke u svrhu vaspitnog nadzora ili zakonitog
zadrzavanja radi njegovog privodenja nadleznom or-
ganu;

u slucaju zakonitog zadrzavanja lica radi spre¢avanja
$irenja zaraznih bolesti, kao i zakonitog zadrzavanja
dusevno obolelih osoba, alkoholicara ili zavisnika od
droge ili skitnica;

u slucaju zakonitog hapsenja ili zadrzavanja lica radi
spre¢avanja njegovog neovlas¢enog ulaska u zemlju,
ili lica protiv koga se preduzimaju mere u cilju depor-
tacije ili izrucivanja.

2. Svako ko je uhap$en bi¢e odmah i na jeziku koji razume
obave$ten o razlozima za njegovo hapSenje i o svakoj op-
tuzbi protiv njega.

54  Agencija Evropske unije za fundamentalna prava, 2012., pod 24
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3. Svako ko je uhapsen ili zadrzan u skladu sa odredbama sta-
va 1(c) ovog ¢lana bi¢e bez odlaganja izveden pred sudiju
ili drugo sluzbeno lice zakonom odredeno zakonom odre-
deno da obavlja sudske poslove i imace pravo na sudenje u
razumnom roku ili da bude pusten/a na slobodu do sude-
nja. Pustanje na slobodu moze biti uslovljeno garancijama
da ¢e se lice pojaviti na sudu.

4. Svako ko je liSen slobode putem hapsenja ili zadrzavanja
imace pravo da pokrene postupak u kome ¢e sud hitno is-
pitati zakonitost njegovog/njenog zadrzavanja i naloziti pu-
$tanje na slobodu ukoliko je zadrzavanje nezakonito.

5.  Svako ko je bio uhapsen ili zadrzan u suprotnosti sa odred-
bama ovog ¢lana imace utuzivo pravo na nadoknadu.

Clan 5 ove Konvencije svakome obezbeduje li¢nu slo-
bodu i bezbednost. Sloboda podrazumeva fizicku slobodu
pojedinca, ne samo slobodu izbora.>® Pravo Clana 5 je kvali-
tikovano, te je podlozno raznim izuzecima, od kojih je jedan
narocito vazan u ovom kontekstu: liavanje slobode moze biti
opravdano ako je zasnovano na objektivnim dokazima medi-
cinskog stanja koje predstavlja ,,dusevno oboljenje®.>

Prema ovom izuzetku, u ovoj Konvenciji se ogleda mo-
del invaliditeta kojim se poverenje stavlja u ruke medicinske
profesije.”” Ovaj medicinski model invaliditeta podrazumeva
da je glavni uzrok invaliditeta sadrzan u telesnim os$te¢enjima
pojedinca. Postojanje tih o$tecenja moze predstavljati osnov
za opravdanje ometanja ljudskih prava pojedinca, pod odre-
denim uslovima i proceduralnim mehanizmima zastite.

Usvajanje relativno Sirokog koncepta ,,lisavanja slobode“
bi omogucilo da vise mera koje ogranicavaju slobodu budu

55  Evropski sud za ljudska prava, Engel protiv Holandije, Zahtev br.
5100/71; 5101/71; 5102/71; 5354/72; 5370/72 kod stava 58

56  Clan 5(1)(e) Evropske komisije za zatitu ljudskih prava
57 V. Vinterverp protiv Holandije, Zahtev br. 6301/73, 24.10.79
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predmet razmatranja. Clan 5(4) zahteva takvo razmatranje
¢ak i u slucajevima kad je lisavanje slobode opravdano. Kon-
cept ,liSavanja slobode® je put ka zastiti od strane meduna-
rodnog prava, ne samo prema Clanu 5 ove Konvencije, ve¢ i
prema drugim medunarodnim standardima kao $to je Skup
principa UN o zastiti svih lica podvrgnutih bilo kom obliku
zadrzavanja ili zatvora.>® Ovo je takode slucaj kod nekih do-
macih zakona koji znaéenje lisavanja slobode prema Clanu 5
ove Konvencije direktno umetnu u zakon, npr. Zakon o men-
talnoj sposobnosti iz 2005 u Velikoj Britaniji.

Znacenje ’lisavanja slobode’

Agencija Evropske unije za fundamentalna prava ima $i-
roko glediste na opseg Clana 5 u situacijama prisilnog sme-
Stanja:

»Primena Clana 5 nije aktivirana time da li je oso-
ba zapravo zadrZana/ogranicena ili nije, ve¢ time da li je
smesten/a u ustanovu protiv svoje volje i ne moze da je na-
pusti bez dozvole™®

Evropski sud za ljudska prava je ukazao da je objektivni
element koncepta liSavanja slobode, koji je u centru paznje
Ceir Vest slu¢ajeva,® ispunjen u smislu ,,zatvaranja na izve-
snom ogranicenom mestu tokom nezanemarljivog vremen-

skog perioda.”

Pocetak mora biti konkretna situacija. Klju¢ni faktori
u odredivanju toga da li neka situacija predstavlja lisavanje

58 Rezolucija Generalne skupstine UN br. 43/173

59  Izvestaj Agencije Evropske unije za fundamentalna prava, 2012: Pris-
ilno smestanje i prisilno lecenje osoba sa problemima mentalnog
zdravlja, str. 17

60 Iako priznajemo vaznost pristanka kao pitanja u $irem smislu, kao
§to je Evropski sud za ljudska prava nedavno naglasio u slu¢aju Pleso
protiv Madarske, Zahtev br. 41242/08, od 2. oktobra 2012.
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slobode, a ne samo ogranicavanje slobode, uklju¢uju vidove
nametnutih mera, duzinu trajanja zadrzavanja i efekte i nacin
primene tih mera.6!

Kod skorijih slucajeva vezanih za zadrzavanje na osno-
vu mentalnog zdravlja, Sud je naveo da je ,klju¢ni faktor®
u utvrdivanju toga da li je doslo do lisavanja slobode u tim
slucajevima pitanje da li je uprava doti¢nih domova za negu
primenila potpuni i efikasnu kontrolu lecenja, nege, smestaja
i kretanja doti¢ne osobe.®? Cini se da je bitan element u pro-
ceni tog faktora bilo to da li je lice imalo slobodu da napusti
doti¢nu ustanovu bez dozvole uprave ili nije. Iako je pitanje
duzine trajanja vazan faktor u utvrdivanju toga da li je doslo
do lisavanja slobode, lisavanja ipak moze biti ¢ak i ako je oso-
ba zadrzana samo tokom kraceg vremenskog perioda.®?

Ovako relativno $irok opseg se moze sagledati u svetlu
osnovne svrhe Clana 5 i njegove prirode kvalifikovanog pra-
va. Veliko vece Evropskog suda za ljudska prava je navelo:

»Zahtev Konvencije da ¢in lisavanja slobode bude pod-
lozan nezavisnoj sudskoj reviziji je od fundamentalnog zna-
¢aja u smislu osnovne svrhe Clana 5 Konvencije da obezbedi
mehanizme zastite od proizvoljnosti."®*

Dusevno oboljenje

Znacenje dusevnog oboljenja u Clanu 5(1)(e) u svrhu
opravdavanja lisavanja slobode mora biti pazljivo tumace-

61  Guzardi protiv Italije, Zahtev br. 7367/76, od 06. novembra 1980., stav
92

62 V. npr. Mihailovs protiv Letonije, Zahtev br. 35939/10, od 22. januara
2013;. DD protiv Litvanije, Zahtev br. 13469/06, od 14. februara 2012.;
i Kedzior protiv Poljske, Zahtev br. 45026/07, od 17. oktobra 2012.

63  Rancev protiv Kipra i Rusije, Zahtev br. 25965/04, od 07. januara
2010., stav 317

64  Stanev protiv Bugarske, Zahtev br. 36760/06, Veliko vece, od 17. janu-
ara 2012., stav 170
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no. Moze se povudi paralela sa presudom Evropskog suda za
ljudska prava o znacenju termina ,alkoholicari®, koji se ta-
kode koristi u Clanu 5(1)(e). U slu¢aju Litva protiv Poljske,
Evropski sud za ljudska prava je trebalo da razmotri da li
termin ,,alkoholicari® treba da ukljucuje privremene epizode
opijanja u svojoj definiciji kojom se utvrduje zakonitost lisa-
vanja slobode prema Evropskoj konvenciji za zastitu ljudskih
prava. To je bio predmet velike rasprave i Sud se osvrnuo na
nameru autora Konvencije u pripremnim radovima. Zaklju-
¢io je da se moze ukljuciti sledece:
,60. Sud smatra da re¢ ,alkoholi¢ari“ u svom uobica-
jenom smislu oznacava osobe koje su zavisne od alkohola.
S druge strane, u Clanu 5 § 1 Konvencije, ovaj termin se
nalazi u kontekstu koji obuhvata nekoliko drugih kategorija
lica, tj. lica koja Sire zarazne bolesti, dusevno obolele osobe,
zavisnike od droga i skitnice. Postoji veza izmedu svih ovih
osoba u tome da one mogu biti lisene slobode kako bi primile
medicinsko lecenje ili zbog pitanja koja diktira socijalna po-
litika, ili na osnovu i medicinskih i socijalnih razloga. Stoga
je legitimno zakljuciti iz ovog konteksta da je glavni razlog
zbog kojeg Konvencija dozvoljava lisavanje slobode osoba
navedenih u stavu 1 (e) Clana 5 ne samo to $to su opasni
po javnu bezbednost, vec i to $to njihovo zadrZavanje moZe
biti neophodno imajuci u vidu njihove interese (v. presudu u
slu¢aju Guzardi protiv Italije od 6. novembra 1980, serija A
bt. 39, stavovi 36-37, § 98 na kraju).

61. Ovaj ratio legis ukazuje na to kako treba tumaci-
ti termin ,alkoholicari“ u smislu cilja i svrhe Clana 5 § 1
(e) Konvencije. On ukazuje da se cilj i svrha ove odredbe ne
moze tumaciti kao da samo dozvoljava zadrZavanje ,alkoho-
licara“ u ograni¢enom smislu osoba u klinickom stanju ,,alko-
holizma®: Sud smatra da, prema Clanu 5 § 1 (e) Konvencije,
osobe koje nemaju medicinsku dijagnozu ,alkoholizma®; ali
Cije ponasanije i vladanje pod dejstvom alkohola predstavlja
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pretnju po javni red ili njih same, mogu biti privedene zarad
zastite javnosti ili njihovih sopstvenih interesa, kao $to je nji-
hovo zdravlje ili licna bezbednost.

Bilo je i izdvojenih misljenja u slucaju Litva®. U jed-
nom od njih, Sudija Bonelo je rekao:

Clan 5 § 1 (e) dozvoljava ,zakonito zadrzavanje lica
radi sprecavanja Sirenja zaraznih bolesti, kao i zakonitog za-
drzavanja dusevno obolelih osoba, alkoholi¢ara ili zavisnika
od droge ili skitnica®. Ove klasifikacije dele jedan zajednic-
ki faktor: odnose se na kontinuirane ili uobicajene okolnosti
socijalno opasnih stanja ili stavova, ali ne i na jednokratne
prolazne manifestacije. Skitnica je osoba koja Zivi skitnickim
Zivotom, ne neko ko samo privremeno nema stalno prebiva-
liste. Zavisnost od droge se takode odnosi na trajnu situaciju,
a ne na izolovano konzumiranje zabranjenih supstanci. Du-
Sevno oboljenje, opet, predstavlja stanje dugotrajnog oste-
éenja mentalnih procesa, a ne izolovan slucaj aberantnog
ponasanja. (naglasavanje je dodato)

Po analogiji sa pristupom koji je zauzela vecina u slu-
¢aju Litva, mora se uzeti u obzir to da li je moguce u svrhe
opravdavanja lisavanja slobode smatrati da osobe koje privre-
meno pate od manjka mentalne sposobnosti, u potpunosti ili
delimi¢no i nezavisno od uzroka, mogu biti posmatrane kao
dusevno obolele osobe na nacin na koji je Sud smatrao da
je moguce klasifikovati osobe koje su jednostavno pijane u
skladu sa klasifikacijom ,,alkoholi¢ara“ u svrhu njihovog li-
$avanja slobode. Ukoliko se koncept ,,dusevnog oboljenja“
primenjuje samo na osobe sa mentalnim oboljenjem koje se
moze dijagnostikovati, a ne i na osobe kojima iz nekog razlo-
ga de facto manjka mentalne sposobnosti u datom trenutku
kako bi dale svoj pristanak za smestanje ili le¢enje, neke oso-

65 Evropski sud za ljudska prava, Vitold Litva protiv Poljske, Zahtev br.
26629/95, od 4. aprila 2000.

46



Evropski standardi - Sporazumi

be kojima je potrebno lecenje mogu se naci van te definici-
je »dusevnog oboljenja“ i ne biti zakonski liSene slobode ma
koliko to bilo u njihovom najboljem interesu. Pristup koji se
koristi u Velikoj Britaniji, koji je usvojio $iru definiciju du-
Sevnog oboljenja® jos uvek nije testiran u Strasburu.®”
Konotacije koje je termin kao $to je ,dusevno obolele
osobe“ u Clanu 5(1)(e) Konvencije imao 1950. godine, mogu
biti u potpunosti neadekvatne za primenu u situacijama kada
je potreba za lisavanjem slobode zasnovana na razumevanju
slozene prirode mnogih mentalnih oboljenja, kognitivnih
nesposobnosti i stanja kao §to je pseudokoma, koje je od tog
doba mnogo napredovalo. Vazno je da Evropski sud za ljud-
ska prava ide u korak sa tim razvojem, iako ¢e ga u interesu
pravne izvesnosti Sud uvek pratiti, a ne i predvoditi.
Znacajno je to da je Konvencija ,,Zivi instrument® i da
je treba tumaciti u skladu sa stavovima i okolnostima koje
preovladuju u danasnje vreme, a ne sa onima koje su preo-
vladivale pre 60 godina, kada je izradena®. Promene stavova

66 G protiv E & Ors [2010] Apelacioni sud Engleske i Velsa, Civ 822 (od
16. jula 2010.), stav 60

67  Komitet ministara je 2013. godine usvojio Protokol 16 Evropske kon-
vencije za zastitu ljudskih prava, koji je sada otvoren za potpisivanje
i ratifikaciju. Kada bude stupio na snagu, Protokol ¢e dozvoljavati vr-
hovnim sudovima svih potpisnica da upucuju ,,pitanja principa veza-
na za tumacenje ili primenu prava i sloboda definisanih u Konvenciji
ili njenim Protokolima” - slicno mogu¢nosti koja postoji prema ¢lanu
267 Sporazuma o funkcionisanju Evropske unije, da se moze pozivati
na Sud pravde Evropske unije. Stoga ¢e Evropski sud za ljudska pra-
va moci da pruzi smernice nacionalnom vrhovnom sudu po pitanju
tumacenja termina kao $to je ,liSavanje slobode”, a koji ¢e nacionalni
vrhovni sud onda mo¢i da koristi u odluci koju donosi o odredenim
¢injenicama slucaja.

68  Evropski sud za ljudska prava, Tajrer protiv Velike Britanije, Zahtev br.
5856/72, od 25. aprila 1978., stav 31; Evropski sud za ljudska prava,
Dzonston protiv Irske, Zahtev br. 9697/82, od 18. decembra 1986.,
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prema homoseksualnosti®®, vanbra¢no rodenoj deci’®, tran-
sseksualnim osobama, prigovoru savesti na vojnu obavezu’l,
telesnom kaznjavanju u $kolama, silovanju u braku i smrt-
noj kazni’? se ogledaju u sudskoj praksi ovog Suda. Pojmovi
kao $to su pravo na privatni Zivot koji se nalazi u Clanu 8(2)
Konvencije su prosireni tako da ukljucuju pitanja kao sto su
moralni i fizicki integritet. Drzave ugovornice Konvencije su
obavezane Clanom 53 da primenjuju Konvenciju u skladu sa
drugim svojim medunarodnim obavezama, ¢ak i ako te oba-
veze nisu postojale u vreme izrade i usvajanja Konvencije,
kao sto je npr. Konvencija o pravima deteta ili Konvencija o
pravima osoba sa invaliditetom.

Manjak sposobnosti, bilo klini¢ki ili pravno ustanovljen,
Cesto ¢e biti delimican, te je osoba koja je, na primer, nespo-
sobna da upravlja svojim finansijama Cesto sasvim sposobna
da donese odluku vezano za ishranu, oblacenje, TV progra-
me ili cak neka ozbiljnija pitanja. Prema Konvenciji, ,,men-
talno obolela“ osoba moze pokrenuti postupak u Strasburu
¢ak i ako bi od njega/nje bilo zahtevano da ga/je predstavlja
staratelj u domac¢im sudovima, a koncept ,,delimi¢nog stara-
teljstva“ je uobicajen u Evropi’3.

stav 53; Evropski sud za ljudska prava, Ince protiv Austrije, Zahtev br.
8695/79, od 28. oktobra 1987.

69  Evropski sud za ljudska prava, DudZon protiv Velike Britanije, Zahtev
br. 7525/76, od 22. oktobra 1981.; Evropski sud za ljudska prava, Salk
i Kopf protiv Austrije, Zahtev br. 30141/04, od 24. juna 2010.

70  Evropski sud za ljudska prava, Dzonston protiv Irske, Zahtev br.
9697/82, od 18. decembra 1986., stav 53; Evropski sud za ljudska
prava, Ince protiv Austrije, Zahtev br. 8695/79, od 28. oktobra 1987.

71  Evropski sud za ljudska prava, Bajatjan protiv Jeremenije, Zahtev br.
23459/03, od 7. Jula 2011.

72 Evropski sud za ljudska prava, OdZalan protiv Turske, Zahtev br.
46221/99, od 12. maja 2005.

73 V. na primer Evropski sud za ljudska prava, Ki$ protiv Madarske, Za-
htev br. 38832/06, od 20. maja 2010. i Izvestaj Agencije Evropske
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Medutim, Clan 1 Konvencije zahteva od drzave da pre-

duzme korake neophodne za sprecavanje povreda za koje zna

ili bi trebalo da zna

74 a veliki je izazov pomiriti tu duznost sa

licnom samostalno$¢u u situacijama kada je sposobnost do-
vedena u pitanje.

LiSavanje slobode osobe za koju se proceni da je ,,dusev-

no obolela® i dalje mora biti nuzno, u skladu sa Clanom 5(1),
podvrgnuto proceduralnim mehanizmima zastite sadrzanim
u tom ¢lanu i reviziji utvrdenoj Clanom 5(4)

74

Evropski sud za ljudska prava je razmatrao sledece:

,68. Kada je nalozeno psihijatrijsko zadrZavanje podno-
sioca, nije bilo detaljnijeg razmatranja toga da li je njegov
izbor da odbije hospitalizaciju bio racionalan ili ne, kakva je
zapravo priroda predvidenog prisilnog lecenja, ili koje bi se
medicinske dobrobiti mogle postiéi tim lecenjem, kao i kakve
su mogucnosti privremenog posmatranja ili zahtevanja od
podnosioca da se podvrgne vanbolnickoj nezi. U ovoj vezi,
Sud smatra da je Zalosno to Sto Cinjenica da podnosilac nije
dao pristanak nije imala nikakvu teZinu uprkos tome sto je i
dalje imao pravnu sposobnost, npr. tako sto je stavljen pod
starateljstvo. (naglasavanje je dodato)

Stoga se ne moZe reci da je odluka da se podnosilac lisi
slobode bila zasnovana na proceni svih relevantnih faktora,
ukljucujuci izglede za lecenje ili uspesnost manje invazivnih
alternativa, $to se takode zahteva Principima UN za zasti-
tu osoba sa mentalnim oboljenjima i za unapredenje brige
o mentalnom zdravlju [...] S ovim u vezi, Sud primecuje da
nacionalni zakon u ovom slucaju nema odredbi o alternati-
vama kao $to je odlaganje donosenja odluke do kraja posma-
tranja [...]

unije za fundamentalna prava o pravnoj sposobnosti osoba sa intele-
ktualnim invaliditetom i osoba sa problemima mentalnog zdravlja
Evropski sud za ljudska prava, Osman protiv Velike Britanije, Zahtev
br. 23452/94, od 28. oktobra 1998.; i Evropski sud za ljudska prava, Z
protiv Velike Britanije, Zahtev br. 29392/95, od 10. maja 2001.
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69. Iz gore navedenog sledi da sud nije ubeden da je
mentalno oboljenje podnosioca bilo takve vrste i stepena
da je zahtevalo prisilno zatvaranje. Stoga njegovo zadrza-
vanje nije ispunjavalo uslove predvidene Clanom 5 § 1 (e)

Konvencije. To znaci da je doslo do krienja te odredbe’>.

Evropski sud za ljudska prava je nedavno potvrdio da
je razlika izmedu lisavanja slobode i ogranic¢avanja slobo-
de kretanja (od kojih je ovo poslednje regulisano Clanom 2
Protokola br. 4)7¢ samo u stepenu intenziteta, ne u prirodi ili
sustini. Kako bi se utvrdilo da li je neko liSen slobode, mora
se poceti od njegove/njene konkretne situacije i uzeti u obzir
¢itav niz kriterijuma kao $to su vid, trajanje, dejstvo i nacin
primene doti¢ne mere.””

U sredi$tu paznje Evropskog suda za ljudska prava u
ovim tvrdnjama su, ¢ini se, objektivno utvrdene restriktivne
mere koje su dovoljno intenzivne da se smatraju liSavanjem
slobode. Klju¢ni faktori na koje one ukazuju su elemen-
ti koji ¢e se verovatno javiti iz perspektive pogodene osobe.
Tu nema ociglednih nagovestaja da je razlog, svrha ili motiv
osobe koja primenjuje restriktivnu meru relevantan faktor za
tu svrhu. Fokus je na samim merama.

U slucaju H.M. proti Svajcarske, ¢inilo se da je prilikom
razmatranja da li je doslo do lisavanja slobode Sud uzeo u
obzir navodno blagonaklone razloge organa vlasti da stariju
damu preseli u dom za negu iz njenog doma, gde su higijena
i uslovi Zivota bili 10i’8. U novijim slu¢ajevima, Sud je izgle-

75 Evropski sud za ljudska prava, Pleso protiv Madarske, Zahtev br.
41242/08, od 2. oktobra 2012., stavovi 68 and 69

76  Velika Britanija nije deo ovog Protokola

77  Evropski sud za ljudska prava[GC], Stanev protiv Bugarske, Zahtev br.
36760/06, od 17. januara 2012, stav 115

78 Evropski sud za ljudska prava, H.M.protiv Svajcarske, Zahtev br.
39187/98, od 26.02.02, stav 48; iako je misljenje vec¢ine bilo predmet
energi¢ne izdvojene presud Sudije Lukaidesa
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da tumacio da se slu¢aj H.M. vrti oko pitanja saglasnosti.””
Sli¢no tumacenje slucaja H.M. se javlja u skorijoj presudi Ve-
likog veca u slu¢aju Stanev.3°

Cinjenica da je sudska praksa Evropskog suda za ljudska
prava uznapredovala u ovom pogledu je jasna iz jednoglasne
presude Velikog veca u slu¢aju Kreanga protiv Rumunije:3!

»Sud navodi da [...] svrha prisustva pojedinaca u poli-
cijskim stanicama ili ¢injenica da doticne strane nisu traZile
mogucnost da odu su razmatrani kao odlucujuéi faktori...
Sudska praksa je od tada evoluirala posto se cini da svrha
mera preduzetih od strane organa vlasti pri liSavanju slobode
podnosilaca vise nije odlucujuca za procenu Suda o tome da
li je zapravo doslo do lisavanja slobode. Do danas, Sud je ovo
uzeo u obzir samo u poznijim fazama svoje analize, kada je
ispitivao uskladenost mera sa Clanom 5 § 1 Konvencije.”

Nedugo nakon slucaja Kreanga, Veliko veée (u kome se
nalazilo $est istih sudija) donelo je presudu u slucaju Ostin
protiv Velike Britanije (slucaj policijske taktike ,ketling“) sa
tri neslaganja.8? Veliko veée je u slucaju Ostin presudilo da
moze uzeti u obzir specifi¢an kontekst i okolnosti nametnu-
tih restriktivnih mera pri utvrdivanju toga da li one predstav-
ljaju lisavanje slobode.?? U presudi Kreanga je jasno da motiv
ili cilj organa vlasti nije relevantan za pitanje toga da li je dos-
lo do lisavanja slobode:

79  Profesor Ri¢ard Stoun, ‘Liavanje slobode: Opseg Clana 5 Evropske
konvencije za zastitu ljudskih prava’ u Pregleu Evropskog prava ljud-
skih prava, Br. 1, 2012

80  Stanev protiv Bugarske, Zahtev br. 36760/06, Veliko vece, od 17. janu-
ara 2012, stav 130-131

81 Kreanga protiv Rumunije, Zahtev br. 29226/03, Veliko vece, od 23.
februara 2012, stav 93

82  Ostin protiv Velike Britanije, Zahtevi br. 39692/09 40713/09 41008/09,
od 15. marta 2012.

83 Ibid,, stav 59
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»Zaista, jasno se vidi u sudskoj praksi ovog Suda da fun-
damentalni motiv javnog interesa, npr. da se zastiti zajednica
od pretnje koju predstavlja neki pojedinac, nema nikakvog
uticaja na pitanje da li je ta osoba lisena slobode, iako moze
biti relevantan za naknadno razmatranje da li je lisSavanje
slobode bilo opravdano prema jednom od podstavova Clana
5§ 1.... Isto vazi i kada je cilj da se zastiti, leci ili na naki
nacin pruZi paznja osobi koja je zatvorena, osim ako je ta
osoba dala validan pristanak na ono $to bi se inace sma-
tralo lisavanjem slobode.®* (naglasavanje je dodato)

Fokus nedavnih slucajeva, kao $to je Stanev, na detalje
samih mera ukazuje na to da razlog i svrha ne treba da budu
relevantni faktori pri utvrdivanju toga da li je doslo do lisa-
vanja slobode. Zena sa demencijom smestena u dom za negu
bez svog pristanka je mozda liSena svoje slobode. Takvo lisa-
vanje slobode moze biti opravdano. To da li odredena mera
predstavlja liSavanje slobode razlikuje se od toga da li je ono
opravdano. Kao pitanje pravnog principa, javljaju se dva sa-
svim odvojena i razli¢ita pitanja: ,Da li je doslo do lisavanja
slobode? I ako jeste, da li ono moze biti opravdano?” Skorija
sudska praksa podrzava ovaj stav i sugeri$e da su razlozi ili
motivi organa vlasti za nametanje mera kojima se ogranicava
sloboda relevantni za pitanje da li su te mere opravdane ili
ne, a ne za to da li predstavljaju lisavanje slobode. U slu¢aju X
protiv Finske Sud je naveo:

LOpsti princip ustanovljen u sudskoj praksi je taj da je
zadrZavanje ,,proizvolino® kada, uprkos uskladenosti sa slo-
vom nacionalnog zakona, postoji element lose vere ili obma-
ne od strane organa viasti.”®>

Cini se da je sudska praksa Evropskog suda za ljudska
prava sada stigla do tacke kada dobronamerna svrha ili cilj

84 Ibid,, stav 58
85 X protiv Finske, Zahtev br. 34806/04, Presuda veca od 3. jula, stav 147
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ne treba da budu relevantan faktor u utvrdivanju toga da li
neka mera predstavlja liSavanje slobode iako bi moglo biti ve-
rovatnije opravdati je ukoliko spada u jedan od dozvoljenih
izuzetaka.

Clan 6 (Pravo na pravi¢no sudenje)

1. Svako, tokom odlucivanja o njegovim/njenim gradanskim
pravima i obavezama ili o krivicnoj optuzbi protiv njega/
nje, ima pravo na pravi¢nu i javnu raspravu u razumnom
roku pred nezavisnim i nepristrasnim sudom, obrazovanim
na osnovu zakona. Presuda se izri¢e javno, ali se Stampa i
javnost mogu iskljuciti iz celog ili iz dela sudenja u intere-
su morala, javnog reda ili nacionalne bezbednosti u demo-
kratskom drustvu, kada to zahtevaju interesi maloletnika
ili zastita privatnog Zivota stranaka, ili u meri koja je, po
misljenju suda, neophodna u posebnim okolnostima kada
bi javnost mogla da naskodi interesima pravde.

2. Svako ko je optuzen za krivi¢no delo smatrae se nevinim
sve dok se ne dokaze njegova krivica na osnovu zakona.

3. Svako ko je optuzen za krivi¢no delo ima slede¢a minimal-
na prava:

a)  dau najkra¢em mogucéem roku, podrobno i na jeziku
koji razume, bude obavesten o prirodi i razlozima za
optuzbu protiv njega;

b) daima dovoljno vremena i uslova za pripremanje svo-
je odbrane;

c) da se brani li¢no ili putem branioca koga sam izabe-
re ili, ako nema dovoljno sredstava da plati za pravnu
pomo¢, da ovu pomo¢ dobije besplatno kada interesi
pravde to zahtevaju;

d) da ispituje svedoke protiv sebe ili da postigne da se
oni ispitaju i da se obezbedi prisustvo i ispitivanje sve-
doka u njegovu korist pod istim uslovima koji vaze za
one koji svedoce protiv njega;
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e) da dobije besplatnu pomo¢ prevodioca ako ne razume
ili ne govori jezik koji se upotrebljava na sudu.

Osobe sa invaliditetom moraju imati pristup pravdi. Ve¢
je pominjano da kada je neko liSen pravne sposobnosti, ima
poteskoca da odbrani druga fundamentalna prava. U slucaju
Vinterverp protiv Holandije kaze se sledece:

»kakvo god da je opravdanje za liSavanje dusevno obo-
lele osobe sposobnosti da upravlja svojom svojinom, garancije

navedene u Clanu 6(1) i dalje moraju biti ispunjene "8

Kada je imenovan staratelj od stane pojedinca, postoji
rizik od neispunjavanja Clana 6. U slu¢aju Stanev protiv Bu-
garske postavlja se pristup za osobu delimi¢no liSenu pravne
sposobnosti koja nije mogla da pristupi sudu prema doma-
¢em zakonu:

»[...] pravo da se trazi od suda da razmotri proglasenje
nesposobnosti je jedno od najbitnijih prava za doti¢nu osobu,
posto kada se takva procedura pokrene, ona Ce biti odlucuju-
Ca za vrenje svih prava i sloboda na koje je uticalo progla-
Senje nesposobnosti, ne samo vezano za ogranicenja slobode
doticne osobe [...] stoga Sud smatra da je ovo pravo jedno od
fundamentalnih proceduralnih prava za zastitu lica koja su
delimi¢no lisena svoje pravne sposobnosti™”

Manjak sposobnosti, bilo klinicki ili pravno ustanovljen,
Cesto Ce biti delimican, te je osoba koja je, na primer, nespo-
sobna da upravlja svojim finansijama Cesto sasvim sposobna
da donese odluku vezano za ishranu, oblacenje, TV progra-
me ili ¢ak neka ozbiljnija pitanja. Prema Konvenciji, ,,men-
talno obolela® osoba moze pokrenuti postupak u Strasburu
¢ak i ako bi od njih bilo zahtevano da ih predstavlja staratelj

86  Evropski sud za ljudska prava, Vinterverp protiv Holandije, Zahtev br.
6307/73, od 24. oktobra 1979., stav 73

87  Stanev protiv Bugarske, stav 241
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u domacim sudovima, a koncept ,,delimi¢nog starateljstva“ je
uobicajen u Evropi®s.

Clan 8 (Pravo na privatni i porodi¢ni Zivot)

1. Svako ima pravo na postovanje svog privatnog i porodic-
nog zivota, svog doma i prepiske.

2. Javne vlasti nec¢e se mesati u vréenje ovog prava sem
ako to nije u skladu sa zakonom i neophodno u demokratskom
drustvu u interesu nacionalne bezbednosti, javne bezbednosti ili
ekonomske dobrobiti zemlje, radi sprecavanja nereda ili krimi-
nala, zastite zdravlja ili morala, ili radi zastite prava i sloboda
drugih.

Neke situacije ne predstavljaju lisavanje slobode, ali ipak
uklju¢uju neki vid privremenog liSavanja slobode. Takode
treba povuci tanku liniju izmedu vrste ogranicavanja slobode
i lisavanja slobode koja zahteva punu zastitu predvidenu Cla-
nom 5(4) Konvencije.

Vaznost zakona Konvencije o pravljenju razlike izme-
du postupaka koji predstavljaju liSavanje slobode i onih koji
predstavljaju ometanje licne samostalnosti je u tome da su
Clanovi 5 i 8 veoma razli¢iti. Primenljivi standardi Konvenci-
je prema Clanu 5 i drugi medunarodni standardi primenljivi
na liavanje slobode su ranije navedeni.

Smatra se da odeljak Clana 8 koji se odnosi na ,,privat-
ni Zivot“ obuhvata pravo na ,,moralni i fizi¢ki integritet koji
se poima tako da obuhvata ne samo fizicku i psiholosku do-
brobit, ve¢ i licnu samostalnost. Adekvatno za ovaj ogled, ovi
koncepti su se javili u slucaju u kome se radilo o zlostavljanju
osobe sa kognitivnim nesposobnostima u jednoj ustanovi.

88 V. na primer, Evropski sud za ljudska prava, Kis protiv Madarske,
Zahtev br. 38832/06, od 20. maja 2010. i Izvestaj Agencije Evropske
unije za fundamentalna prava o pravnoj sposobnosti osoba sa intele-
ktualnim invaliditetom i osoba sa problemima mentalnog zdravlja
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Sud je presudio® da to zlostavljanje predstavlja ne¢oveéno i
ponizavajuce postupanje”?, ali je smatrao da povreda podno-
sio¢evog moralnog i fizickog integriteta zahteva zastitu Kon-
vencije.

U svim slucajevima koji se ti¢u Clana 8 treba primeniti
test koji se sastoji iz Sest pitanja:

1.

Da li je ukljuceno zasticeno pravo - kao $to je pravo
na moralni i fizicki integritet ili licnu samostalnost?

. Da li je doslo do ometanja tog prava (ili je ometanje

predlozeno)?

. Dali je (odnosno, da li bi ono bilo) u skladu sa nacio-

nalnim zakonom?

. Da li je doti¢ni nacionalni zakon dovoljno jasan, pre-

cizan i predvidiv?®!

. Da li sledi jedan od zakonitih ciljeva propisanih Cla-

nom 8(2) i koji? Zdravstvenu zastitu? Ekonomsku do-
brobit zemlje?

. Da li je proporcionalno legitimnom cilju koji sledi?

Da li su manje ometajuce alternative bile razmotrene i
dati validni razlozi za njihovo odbacivanje?

Sto je ozbiljnije ometanje li¢ne samostalnosti, to je po-
trebno dati bolje opravdanje, ali u svim sluc¢ajevima koji se
ti¢cu ometanja ovih prava Clan 8 zahteva da moraju postoja-
ti ,inherentni proceduralni mehanizmi zastite“ i da moraju
biti pod nadzorom. Iz ovog sledi da $to je ozbiljnije ometa-

89 Presuda da silovanje ne predstavlja krienje Clana 3 je dobila otre
kritike

90 Evropski sud za ljudska prava, X i Y protiv Holandije, Zahtev br.
8978/80, od 26. marta 1985.

91 (pored gorenavedenih slucajeva, vezano za liSavanje slobode, vidi npr.
Hasman i Harup protiv Velike Britanije (1999), Korher protiv Austrije
(1993))
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nje, to ¢e inherentni proceduralni mehanizmi zastite mora-
ti da budu jaci. Prema formulaciji Konvencije, ti mehanizmi
zastite takode moraju biti ,,prakti¢ni i efikasni, a ne teorijski
i prividni“®2. Ozbiljnost izvesnih odluka dovodi do videnja
da formalni mehanizmi zastite moraju biti prisutni i kod tih
postupaka.

Konvencija o ljudskim pravima i biomedicini
(Konvencija iz Ovijeda)

Komitet za bioetiku izraduje nacrt Dopunskog protokola
Konvencije iz Ovijeda koji se tice zastite ljudskih prava i do-
stojanstva osoba sa mentalnim oboljenjima po pitanju prisil-
nog lecenja i smestanja. On se bavi slede¢im odredbama, kao
i Preporukom Komiteta ministara (2006) 10 (v. u nastavku).

Clan 5 - Opéste pravilo

Intervencija koja se odnosi na zdravlje moze se izvrsiti
samo nakon §to je lice na koje se intervencija odnosi dalo svoj
slobodan i informisan pristanak na nju.

Tom se licu prethodno daju odgovarajuce informacije o svrsi
i prirodi intervencije, kao i o njenim posledicama i rizicima.

Doti¢no lice moze slobodno i u bilo kom trenutku povuci
svoj pristanak.

Clan 6 - Zatita lica koja nisu sposobna da daju pristanak

1. Pod uslovima iz ¢lanova 17. 1 20. intervencija na licu koje
nije sposobno da da pristanak moze se izvrsiti samo u njegovu/
njenu direktnu korist.

2. Ako, prema zakonu, maloletno lice nije sposobno da da
pristanak na intervenciju, intervencija se moze izvrsiti samo uz

92  Evropski sud za ljudska prava, Artiko protiv Italije, Zahtev br.
6694/74, od 13. maja 1980.
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odobrenje njegovog/njenog zastupnika ili organa vlasti, ili lica
ili organa koje predvida zakon.

Misljenje maloletnog lica uzima se u obzir kao sve znacaj-
niji ¢inilac u skladu sa njenim ili njegovim godinama i stepe-
nom zrelosti.

3. Ako, prema zakonu, odraslo lice nije sposobno da da pri-
stanak na intervenciju zbog mentalne nesposobnosti, bolesti ili
sli¢nih razloga, intervencija se moze izvrsiti samo uz odobrenje
njegovog/njenog zastupnika ili organa vlasti, ili lica ili organa
koje predvida zakon.

To lice ucestvuje, u meri u kojoj je to moguce, u postupku
davanja odobrenja.

4. Zastupniku, organu vlasti, licu ili nekom drugom organu
iz prethodnih stavova 2. i 3. daju se, pod istim uslovima, infor-
macije navedene u ¢lanu 5.

5. Odobrenje iz prethodnih stavova 2. i 3. moze se povuéi u
bilo kom trenutku u najboljem interesu doti¢nog lica.

Clan 7 - Zatita lica sa mentalnim oboljenjem

U skladu sa zastitnim uslovima koje propisuje zakon, uklju-
¢ujudi nadzorne, kontrolne i Zalbene procedure, lice s ozbiljnim
mentalnim oboljenjem moze se, bez svog pristanka, podvr¢i in-
tervenciji u cilju leCenja njegovog/njenog mentalnog oboljenja
samo ako bi, bez tog le¢enja, verovatno doslo do teskog ostece-
nja njegovog/njenog zdravlja.

Clan 5 Konvencije iz Ovijeda postavlja opste pravilo koje
se manje fokusira na medicinske intervencije, a vie na sagla-
snost. Clan 7 omogucava prisilno smestanje ili le¢enje kada
ozbiljnost problema mentalnog zdravlja zahteva lecenje kako
ne bi doslo do teskog o$tecenja usled nelecenja. Ovim se do-
zvoljava prisilno lecenje u nacionalnom zakonu, pod uslo-
vom da su sva tri uslova ispunjena.
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EVROPSKI STANDARDI - PREPORUKE,
IZJAVE, REZOLUCIJE ILI IZVESTAJI

Komitet ministara Saveta Evrope:
Preporuka R(99)4 i R(2004)10

Medunarodni standardi ukazuju na to da pazljivo balan-
siranje moze biti neophodno prilikom primene restriktivnih
mera na lica sa mentalnim oboljenjem. Savet Evrope je u vezi
sa pravnom zaStitom nesposobnih odraslih lica preporu-
¢io da sve zastitne mere treba u $to manjoj meri da ometaju
pravnu sposobnost, prava i slobode lica na koje se odnost, §to
je u skladu sa ispunjanvanjem cilja intervencije.”> Nedavno
je preporucio da Drzave c¢lanice usvoje princip §to manjeg
ogranicavanja u sledecem:

»Lica sa mentalnim oboljenjem treba da imaju pravo na
negu u sredini sa Sto manje ogranicenja i $to manje ogra-
nicavajucim ili ometajucim leenjem, uzimajuci u obzir nj-
hove zdravstvene potrebe i potrebu da se zastiti bezbednost
drugih.™®*

Komitet ministara je nedavno dopunio ovu preporuku
spiskom za Drzave c¢lanice koji obuhvata sledece prosirenje
znacenja principa §to manjeg ogranicavanja:

93  Preporuka br. R (99) 4 Komiteta ministara Saveta Evrope o principi-
ma pravne zastite nesposobnih odraslih lica (usvojena 23. februara
1999.), Princip 6 § 2

94  Preporuka br. REC(2004)10 Komiteta ministara Saveta Evrope
drzavama ¢lanicama o zastiti ljudskih prava i dostojanstvu osoba sa
mentalnim oboljenjem, Clan 8
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»Lica sa mentalnim oboljenjem treba da dobiju negu na
nacin i u okruzenju koje u sto manjoj meri ogranicava njiho-
vu slobodu i sposobnost da vode normalan Zivot i ucestvuju
u Zivotu zajednice. Ovaj princip mora biti stalno uskladen sa
potrebom da se pruzi odgovarajule lelenje (uz ispunjavanje
odredbi o pristanku) i zastiti njihovo zdravlje i bezbednost,
kao i bezbednost drugih.”>

Ovim se sugeriSe da e se cesto ocekivati da ¢e osobe
sa mentalnim oboljenjem biti adekvatno podvrgnute uskra-
¢ivanju slobode. Nesumnjivo, time se okrece od predstave da
osobe sa invaliditetom imaju urodeno ogranic¢enu slobodu,
te da je relativno malo verovatno da ¢e mere predstavljati
ogranicavanje slobode. Moze se tvrditi da bi $iroko poimanje
»lisavanja slobode” vodilo ka primeni dodatnih mehanizama
zastite koji unapreduju princip $to manjeg ogranicavanja.

Standardi Saveta Evrope o prisilnom smestanju ukazuju
na to da je visok stepen zastite unapreden po pitanju lica sa
mentalnim oboljenjem koja su smestena u ustanovu protiv
svoje volje. Komitet ministara je doneo preporuke vezano za
prisilno smestanje u slucaju kada lice sa mentalnim obolje-
njem ili odbija da da pristanak ili se protivi smestanju u usta-
novu. Postoji izdvojena odredba koja se primenjuje na lica
koja se ne protive i koja nisu u mogucnosti da daju pristanak
za smestanje.”® On preporucuje da, osim u ograni¢enom bro-
ju izuzetnih okolnosti, lice treba biti podvrgnuto prisilnom
smestanju samo ako i dokle god su svi slede¢i uslovi ispu-
njeni:

95 Preporuka CM/Rec(2009)3 Komiteta ministara Saveta Evrope
drzavama ¢lanicama o nadgledanju zastite ljudskih prava i dostojan-
stva osoba sa mentalnim oboljenjem (usvojena od strane Komiteta
ministara 20. maja 2009. na 1057. sastanku zamenika ministara)

96 Preporuka br. REC(2004)10 Komiteta ministara Saveta Evrope
drzavama ¢lanicama o zastiti ljudskih prava i dostojanstvu osoba sa
mentalnim oboljenjem, Clan 26
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o Ukoliko lice pati od mentalnog oboljenja;

o Ukoliko stanje u kome se to lice nalazi predstavlja
znacajan rizik od ozbiljnog ostecivanja njegovog/nje-
nog zdravlja ili drugih lica;

 Ukoliko je svrha smestanja i lecenje;

o Ukoliko nisu dostupni nikakvi manje restriktivni na-
¢ini da se pruzi adekvatna nega; i

« Ukoliko je misljenje lica na koje se ovo odnosi uzeto u
obzir.%’

Svakako da je postojanje mentalnog oboljenja bitan ele-
ment u opravdavanju prisilnog smestanja prema ovoj Prepo-
ruci. Moguce je usled procene odredene situacije da se tako-
de smatra da osoba sa teskim mentalnim invaliditetom koja
nije sposobna da se stara sama o sebi rizikuje svoje zdravlje.”®
Ovde se ogleda medicinski model poimanja invaliditeta, sli-
¢an onome koji je iznela Evropska konvencija za zastitu ljud-
skih prava.

Izjava o Konvenciji Ujedinjenih nacija o pravima osoba
sa invaliditetom usvojena od strane Upravnog odbora za
bioetiku Saveta Evrope na njegovom 41. Zasedanju

(2-4 novembra 2011. godine)

1. Ovaj Odbor je razmotrio Konvenciju Ujedinjenih naci-
ja o pravima osoba sa invaliditetom. Narocito je analizirao da li
su Clanovi 14, 15 i 17 kompatibilni sa moguénoséu da se oso-
ba sa ozbiljnim mentalnim oboljenjem pod izvesnim uslovima
podvrgne prisilnom lecenju, kao $to je predvideno drugim naci-
onalnim i medunarodnim tekstovima. [...]

97  Preporuka br. REC(2004)10 Komiteta ministara Saveta Evrope
drZavama ¢lanicama o zastiti ljudskih prava i dostojanstva osoba sa
mentalnim oboljenjem, Clan17§ 1

98 Napomene sa objadnjenjima Preporuke br. REC(2004)10, stav 131
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2. Nakon diskusije, Odbor je zakljuc¢io da postojanje inva-
liditeta samo po sebi ne mora biti opravdanje za liSavanje slobo-
de ili prisilno lec¢enje bilo koje vrste. Prisilno lecenje ili smesta-
nje vezano za ozbiljno mentalno oboljenje moze biti opravdano
samo ako je verovatno da bi odsustvo lecenja ili smestanja prou-
zrokovalo tesko o$tecenje zdravlja doti¢ne osobe ili tre¢em licu.

Osim toga, ove mere se jedino mogu preduzeti pod uslo-
vom da se ispune zastitni uslovi propisani zakonom, ukljucuuéi
i nadzorne, kontrolne i zalbene procedure.

Ova izjava potvrduje gore pomenutu jurisprudenciju
Evropskog suda za ljudska prava.

Rezolucija 1642 (2009) Parlamentarne skupstine Saveta Evrope

Clan 7

Skupstina poziva drzave ¢lanice da garantuju da ce lica sa
invaliditetom zadrzati i upotrebljavati pravnu sposobnost rav-
nopravno sa drugim ¢lanovima drustva tako $to ce:

[...]

(3) obezbediti adekvatne mehanizme zastite od zlostavlja-
nja lica pod starateljstvom narocito tako $to ¢e uspostaviti me-
hanizme za periodi¢nu reviziju postupaka staratelja i time $to
¢e obezbediti da zakoni zahtevaju obaveznu, redovnu i suvislu
reviziju starateljstva u koju ce lice na koje se ovo odnosi biti u
potpunosti ukljuceno i imati odgovarajuce pravno zastupnistvo.

Ovo ukazuje na postojanje podrske koncepta sadrzanih
u Konvenciji Ujedinjenih nacija o pravima osoba sa invali-
ditetom, narocito po pitanju ravnopravnog priznavanja pred
zakonom sadrzanog u Clanu 12 te Konvencije.

Standardi Evropskog komiteta za spre¢avanje mucenja

Evropski komitet za sprecavanje mucenja i necovecnog
ili ponizavajuceg postupanja ili kaznjavanja organizuje posete
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mestima u evropskim drzavama gde lica mogu biti zadrzana,
da bi se procenilo kako se u njima postupa s osobama lienim
slobode. Medu tim mestima su psihijatrijske bolnice, socijal-
ni domovi za negu i druge ustanove koje se bave mentalnim
zdravljem. Nakon izvesnog perioda posecivanja tih ustanova
u jednoj drzavi, Komitet joj podnosi detaljan pismeni izvestaj
sa svojim nalazima i preporukama, kao i detaljima slucajeva
lisavanja slobode.

Bilo je slucajeva u drzavnim izvestajima Komiteta gde
je on zasnovao svoje misljenje o postojanju lisavanja slobode
na ¢injeni¢nim nalazima. U tim slucajevima je on tumacio
znacenje liSavanja slobode na relativno Sirok nacin. U svojoj
proceni domova za potpomognut Zivot u Albaniji, smatrao je
da su svojevoljno primljeni pacijenti, kojima je dozvoljeno da
napuste dom tokom dana i vrate se do odredenog vremena,
ipak liseni slobode jer u slucaju da se ne vrate do datog vre-
mena, bila bi pozvana njihova porodica ili policija da ih vra-
te®. Komitet takode smatra da je dolo do li§avanja slobode
kada su pacijenti zadrzani u bolnici i spreceni da odu zato §to
ne postoje odgovarajuce ustanove socijalne zastite u koje bi
mogli biti premesteni!%0.

U svom razmatranju liSavanja slobode, Komitet je tako-
de uzeo u obzir nacin na koji je moguce napustiti ustanovu.
Ukazao je da se liSavanje slobode javlja i kada je osoba na
blag ali odlu¢an nacin sprec¢ena da napusti ustanovu kada to

99 Izvestaj vladi Albanije o poseti Albaniji koju je sproveo Evropski
komitet za sprecavanje mucenja i ne¢ovecnog ili ponizavajuceg pos-
tupanja ili kaznjavanja od 10. do 21. maja 2010., Strasbur, 20. mart
2012, CPT/Inf (2012) 11, stav 130

100 Izvestaj vladi Austrije o poseti Austriji koju je sproveo Evropski
komitet za sprecavanje mucenja i ne¢ovecnog ili ponizavajuceg pos-
tupanja ili kaZnjavanja od 15. do 25. februara 2009., Strasbur, 11.
mart 2010., CPT/Inf (2010) 5, stav 152
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pokusa da ucini!®l. Takode smatra da je doslo do lisavanja
slobode onda kada bi osoba mogla da napusti ustanovu, ali
zbog svoje mentalne sposobnosti nije u mogu¢nosti da shvati
proceduru za to, $to znaci da ne moze da napusti ustanovu
u kojoj je zadrzan/a. Narocit primer se javlja u njegovoj pro-
ceni jednog doma za negu u Lihtenstajnu, koji su pacijenti
mogli slobodno da napuste kroz ulazna vrata, koja su se otva-
rala na $ifru. Pisana uputstva o tome kako da se otvore su sta-
jala pored vrata, ali neke od osoba nisu mogle da razumeju
ta uputstva zbog svoje mentalne sposobnosti (iako su druge
mogle). Komitet je smatrao da ovo predstavlja liSavanje nji-
hove slobode!??.

Primecuje se da Komitet u izvesnoj meri podrzava po-
imanje da kada pacijent zadrzan u bolnici ili domu za negu
nije u mogu¢nosti da da validan pristanak, njegovo/njeno ne-
protivljenje ne bi trebalo da bude relevantno za pitanje toga
da li se pokrece zastitna mera obavestavanja suda. U svom
izvestaju o Estoniji, Komitet je dao misljenje da:

»$Vi slucajevi pacijenata/rezidenata za koje se smatra
da nisu u mogucnosti da daju validan pristanak, bez obzira
na to da li se oni protive svom smestanju u ustanovu, treba
da budu prijavljeni nadleznom sudu (sa ciljem da se pokrene
postupak prisilnog smestanja ili da se postavi staratelj).”103

101 Izvestaj vladi Nemacke o poseti Nemackoj koju je sproveo Evropski
komitet za spre¢avanje mucenja i necove¢nog ili ponizavajuceg pos-
tupanja ili kaznjavanja od 20. novembra do 2. decembra 2005., Stras-
bur, 18. april 2007., CPT/Inf (2007) 18, stav 180

102 Izvestaj Vladi Knezevine Lihtenstajn o poseti Lihtenstajnu koju je
sproveo Evropski komitet za sprecavanje mucenja i nec¢ovecnog ili
ponizavajuceg postupanja ili kaznjavanja od 5. do 9. februara 2007.,
Strasbur, 3. juli 2008., CPT/Inf (2008) 20, stav 70

103 Izvestaj Vladi Estonije o poseti Estoniji koju je sproveo Evropski
komitet za sprecavanje mucenja i ne¢ovecnog ili ponizavajuceg pos-
tupanja ili kaznjavanja od 9. do 18. maja 2007, Strasbur, 19. april
2011., CPT/Inf (2011) 15, stav 133
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PRAVNI I POLITICKI OKVIRI U

ODABRANIM EVROPSKIM ZEMLJAMA

104

105
106
107
108
109

Austrija

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2008. godine!04.

DefiniSe invaliditet kao ,.efekat neprivremenog poreme-
¢aja fizickih, intelektualnih ili psihijatrijskih funkcija ili
senzornih funkcija koji ¢e verovatno ometati ucesée u
drustvu. Ocekivani period trajanja od preko $est meseci
se smatra neprivremenim.!0>”

Postojanje znacajnog rizika od teskog ostecenja i proble-
ma mentalnog zdravlja je dovoljno da opravda prisilno
smestanje u ustanovu!%.

Od sudije koji odlucuje o smestanju se trazi da se sastane
sa doti¢nim licem pre rasprave!%’.

Preliminarnu procenu daje doktor ili strucno lice iz jav-
nog zdravstva, nakon cega sledi formalna procena od
strane psihijatra i upravo njegov/njen izvestaj je od zna-
¢aja za svrhu prisilnog smestanjal%s.

Sudija moze u svakom trenutku okoncati smestanje na-
kon podnosenja prijave ili na osnovu drugih informacija

do kojih dode!®°.

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY
&mtdsg_no=iv-15&chapter=4&lang=en

Agencija Evropske unije za fundamentalna prava, 2011 pod 22
Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 pod 34
Agencija Evropske unije za fundamentalna prava, 2012 pod 35
Agencija Evropske unije za fundamentalna prava, 2012 pod 38
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110

111
112
113
114
115
116
117

118

Starateljstvo moze biti ograni¢eno samo na jednu oblast,
na vise njih, ili se odnositi na sve oblasti!'?.

Nadzor nadgledanja je posao suda'll.

Sud dodeljuje advokata kao staratelja kada nema ¢lanova
porodice koji bi obavljali tu funkciju!!2.

Lice moze traziti ogranicavanje sopstvene sposobnosti
i moze iskazivati svoje zelje u pitanjima koja se mogu ja-
viti u budu¢nosti'4.

Svaka odluka koju donese staratelj mora biti u skladu sa
individualnom voljom lica na koje se ta odluka odnosi, a
tamo gde dolazi do razmimoilazenja njihovih misljenja,
sud moze doneti odluku o postupku koji ¢e se preduzeti,
imajuéi u vidu dobrobit doti¢nog lica!l>.

Maksimalno trajanje starateljstva je deset godina, uz mo-
guénost jednog produzenja od 5 godinal1®.

113

Belgija

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2009. godine!!”.

Predvida pruzanje besplatne pravne pomoci i obezbedu-
je imenovanje advokata u svojim opseznim odredbama o

pravnoj pomo¢ill8,

Pravna sposobnost osoba sa intelektualnim invaliditetom i osoba sa
problemima mentalnog zdravlja, Agencija Evropske unije za funda-
mentalna prava, 2013 (,,FRA 2013”) pod 30

Agencija Evropske unije za fundamentalna prava, 2013 pod 33
Agencija Evropske unije za fundamentalna prava, 2013 pod 35
Agencija Evropske unije za fundamentalna prava, 2013 pod 35
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

Agencija Evropske unije za fundamentalna prava, 2012 pod 39
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119
120
121
122
123
124
125

Ima poseban zakon o mentalnom zdravlju kojim se re-
guliSe prisilno smestanje i lecenje!!°.

Rizik od $tete u kombinaciji sa problemom mentalnog
zdravlja predstavlja dovoljno opravdanje za prisilno
smestanje u ustanovu!20,

Za prisilno smestanje i le¢enje uzima se u obzir misljenje
lica na koje se ono odnosi'?!.

Prema belgijskom zakonu, lekar koji vr$i medicinsku
procenu mentalnog zdravlja lica u svrhe prisilnog sme-
$tanja ili leCenja ne mora da bude psihijatar ili neurolog,
iako je Konvencija o sprecavanju mucenja preporucila
da Belgija promeni ove odredbe tako da propisuju da tu
procenu vrsi kvalifikovani psihijatar!?2.

Samo jedno stru¢no misljenje je dovoljno da ispuni
pravne zahteve za psihijatrijsku procenu pojedinca (ne
zahteva se dodatno misljenje ili procena)!?3.

»odluku o posmatranju donosi sudija nakon $to neka
zainteresovana strana podnese zahtev za to. Nakon §to
direktor ustanove posalje sudiji izvestaj medicinskog Sefa
odeljenja, sudija donosi odluku o produzenju boravka. U
hitnim slucajevima, javni tuzilac donosi odluku, nakon

koje u roku od 24 ¢asa obavestava sudiju.”1?*

Predvidene su revizije sme$tanja u ustanovu na svake
dve godine!?>.

Agencija Evropske unije za fundamentalna prava, 2012 pod 29
Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 pod 34
Agencija Evropske unije za fundamentalna prava, 2012 pod 35
Agencija Evropske unije za fundamentalna prava, 2012 pod 35
Agencija Evropske unije za fundamentalna prava, 2012 pod 36
Agencija Evropske unije za fundamentalna prava, 2012 pod 40

67



Prava osoba sa mentalnim invaliditetom

126
127
128
129
130

131

Belgija ima alternativu delimi¢nom starateljstvu u vidu
savetnika koji pomaze doticnom licu u odredenim, za-
konom propisanim situacijamal!?6.

Da bi lice bilo lieno svoje pravne sposobnosti, mora biti
ispunjen uslov trajnosti problema njegovog/njenog men-
talnog zdravlja'?’.

Lica mogu da izraze svoje Zelje u pitanjima koja ce se
javljati u budu¢nosti, na primer, ukoliko im je potreban
staratelj u buduénosti'?8.

Ne postoji zakonska maksimalna duzina trajanja stara-
teljstval?.

Bugarska

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2012. godine!30.

Predvida pruzanje besplatne pravne pomoci i obezbedu-
je imenovanje advokata u svojim opseznim odredbama o
pravnoj pomodil3L,

U procesu menjanja zakona pri svom pomaku ka uvo-
denju potpomognutog donosenja odluka, radna grupa
uspostavljena s ciljem da razmotri zakon o mentalnom
zdravlju nakon presude Evropskog suda za ljudska prava
u slucaju Stanev protiv Bugarske, napisala je idejnu be-
lesku. Njom se propisuje da niko ne treba automatski da
izgubi svoja prava, da puno starateljstvo ne postoji, da
potpomognuto odlucivanje treba da bude regulisano za-

Agencija Evropske unije za fundamentalna prava, 2013 pod 30
Agencija Evropske unije za fundamentalna prava, 2013 pod 32
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 38

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 44

Agencija Evropske unije za fundamentalna prava, 2012 pod 39
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132

133
134
135
136
137
138
139

140

konom i da lica treba da imaju mogu¢nost da se unapred
pripremaju za buduce promene mentalnog zdravlja, npr.
tako $to ¢e naciniti trajna punomocja. Ona takode zah-
teva ucesce veéeg broja stru¢njaka i revizije odluke!32.
Nema posebnog zakona za regulisanje prisilnog sme-
Stanja ili leCenja, koje je regulisano opstim zakonom o
zdravstvul?3.

Rizik od $tete u kombinaciji sa problemom mentalnog
zdravlja predstavlja dovoljno opravdanje za prisilno
smestanje u ustanovu!?4.

Nema zakonskog osnova kojim se zahteva da se upotrebe
manje restriktivne mere koje mogu biti na raspolaganju!3>.
Samo jedno stru¢no misljenje je dovoljno da ispuni
pravne zahteve za psihijatrijsku procenu pojedinca (ne
zahteva se dodatno misljenje ili procena)!3°.

Jedino sud moze da okonca prisilno smestanje!3”.

Revizija mere smestanja se odvija svaka tri meseca!38.

Kipar

Ratifikovao je Konvenciju o pravima osoba sa invalidite-
tom 2011. godine!3°.
Starateljstvo se moze ukinuti samo sudskim postupkom?!°.

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 45

Agencija Evropske unije za fundamentalna prava, 2012 pod 30
Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 pod 33
Agencija Evropske unije za fundamentalna prava, 2012 pod 35
Agencija Evropske unije za fundamentalna prava, 2012 pod 38
Agencija Evropske unije za fundamentalna prava, 2012 pod 40
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

Agencija Evropske unije za fundamentalna prava, 2013 pod 38
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141
142
143
144
145
146
147
148

Rizik od stete u kombinaciji sa problemom mentalnog
zdravlja predstavlja dovoljno opravdanje za prisilno
smestanje u ustanovu'4!,

Nema zakonskog osnova kojim se zahteva da se upotrebe
manje restriktivne mere koje mogu biti na raspolaganju!42.
Pravna pomoc¢ je vezana za to da li je lice sposobno ili ne
da plati advokata (nije automatska). Sud moze naloziti
da advokat i psihijatar doti¢nog lica budu placeni javnim
sredstvimal43,

Zakon podrazumeva samo puno starateljstvo, a ne i deli-
mic¢no. 44,

Stanje koje uzrokuje nesposobnost mora biti trajne pri-
rode!®>.

Sud vrsi nadzor i kontrolu odluke
Kada sud donese odluku o starateljstvu, mora odgovoriti
na niz pitanja o sposobnosti doti¢ne osobe, njegovom/
njenom rasudivanju i sposobnosti da upravlja svojom
svojinom i poslovima, kao i da se oslanja na psihijatrijski
izvestaj!4’.

146

Ceska republika

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2009. godine.

U slucaju prisilnih mera, nema referenci o misljenju lica
na koje se one odnose!8,

Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 pod 33
Agencija Evropske unije za fundamentalna prava, 2012 pod 39
Agencija Evropske unije za fundamentalna prava, 2013 pod 30
Agencija Evropske unije za fundamentalna prava, 2013 pod 32
Agencija Evropske unije za fundamentalna prava, 2013 pod 33
Agencija Evropske unije za fundamentalna prava, 2013 pod 34
Agencija Evropske unije za fundamentalna prava, 2012 pod 34
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o  Zakon kojim se reguliSe potpomognuto odlucivanje je
stupio na snagu u januaru 2014. godine!#.

o Novi zakon sadrzi tri glavna principa: da osobe sa in-
validitetom imaju pravnu sposobnost, da se lica koja
pruzaju pomo¢ obavezuju prema licima sa invaliditetom
ugovorom koji treba da odobri sud, i da lice koje pruza
pomo¢ mora potpomoci odlucivanje osobe sa invalidite-
tom tako $to ¢e mu/joj pruziti informacije i savet!>?.

« Novi zakon uvodi starateljske savete, koji nadziru rad
staratelja (koji ne mogu biti njihovi ¢lanovi) i ograni¢ava
pravnu sposobnost samo u krajnjem slucaju.

Studija slucaja: Engleska i Vels

U Velikoj Britaniji postoje dva uporedna sistema koja
se sve viSe preklapaju, ali imaju razlicite ciljeve: to su Zakon
o mentalnom zdravlju iz 1983. (MHA) i Zakon o mentalnoj
sposobnosti iz 2005. godine, (MCA), oba dopunjena Zako-
nom o mentalnom zdravlju iz 2007. godine!>!. Velika Brita-
nija je ratifikovala Konvenciju o pravima osoba sa invalidite-
tom 2009. godine!>2,

Rezim Zakona o mentalnom zdravlju je okrenut polo-
zaju lica koja pate od takve vrste mentalnog oboljenja da im
je potrebna nega i lecenje da bi zastitili sebe ili druge od Ste-
te. Svrha Zakona o mentalnom zdravlju je da pruzi zakonski

149 Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 49

150 Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 49

151 Npr., osoba sa izvesnim stepenom sposobnosti koja je zakonito
zadrzana prema Zakonu o mentalnom zdravlju moze manjkati sposob-
nosti za donos$enje nekih odluka, kao $to su one koje se ti¢u upravljanja
finansijama, $to stoga spada pod Zakon o mentalnoj sposobnosti.

152  https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en
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okvir za prinudnu procenu, negu i lecenje lica zbog njihovih
mentalnih oboljenja onda kada oni nisu u mogu¢nosti ili ne
zele da daju pristanak na tu negu i lecenje, koji su neophod-
ni da bi se i doti¢na lica i drugi zastitili od $tete. Klju¢nim
odredbama se reguliSu prinudan prijem u ustanovu zbog
procene!®3 i procena zarad le¢enja!>*, Prema Zakonu o men-
talnom zdravlju, odredene kategorije lica sa mentalnim obo-
ljenjima mogu biti prinudno zadrzane (,,prinudno primljene
u ustanovu®) ukoliko ispunjavaju kriterijume propisane zako-
nom. Ono $to je vazno jeste da neki pacijenti koji su ,,prinud-
no primljeni u ustanovu® prema ovom Zakonu mogu, uprkos
svom mentalnom poremecaju, da imaju sposobnost da daju
pristanak na lecenje, ali to jednostavno ne Zele da ucine.

Moze se desiti da ljudima nedostaje sposobnosti, ali da
ipak uopste ne ulaze u opseg primene Zakona o mentalnom
zdravlju, te da nisu podlozni ,,prinudnom prijemu u ustano-
vu“ ukoliko, na primer, imaju poteskoce sa ucenjem ili pate
od izvesnog stepena demencije, ili su u trajnom vegetativ-
nom stanju, ili imaju povredu mozga. Kod nekih ljudi - a to
je najcesce najslozenija grupa za primenu pravnih standarda
- njihova sposobnost moze varirati, te mogu u svakom tre-
nutku biti delimi¢no sposobni.

Grupa ljudi koja bi na prvi pogled potpala pod rezim
Zakona o mentalnom zdarvlju u Velikoj Britaniji je, pod ra-
zli¢itim rezimima u razli¢itim evropskim jurisdikcijama, bila
ucesnik u najvecem broju parnica pred Evropskim sudom za
ljudska prava i to se oslikava u njegovoj sudskoj praksi. On se
fokusirao samo na liSavanje slobode ili necovecno ili poniza-
vajuce postupanje prema licima koja bi u Velikoj Britaniji bila
»prinudno primljena u ustanovu® prema Zakonu o mental-
nom zdravlju.

153 Odeljak 2 Zakona o mentalnom zdravlju iz 1983.
154 Odeljak 3 Zakona o mentalnom zdravlju iz 1983.

72



Pravni i politicki okviri u odabranim evropskim zemljama

Zakon o mentalnoj sposobnosti je u potpunosti zasno-
van na testu sposobnosti. Primenjuje se samo na ona lica za
koja se smatra da im manjka sposobnosti da daju pristanak.
Njegove odredbe se ne primenjuju na lica koja imaju sposob-
nost da donose sopstvene odluke, ¢ak iako bi druk¢ije mogla
biti njime obuhvacena. Lica koja poseduju sposobnost se ne
mogu tretirati prema odredbama ovog Zakona, te se prema
njima moze prinudno postupati samo ukoliko potpadnu u
opseg njegovih relevantnih odredbi.

Zakon o mentalnoj sposobnosti nije tu da bi lica kojima
je potrebno lecenje mogla biti prisiljena da ga prihvate, ve¢ se
primenjuje samo na ona lica koja nemaju sposobnost da daju
svoj pristanak. Znacajno je to da sam Zakon o mentalnoj
sposobnosti zadrzi sustinski princip kojim se zahteva da se
»prema licu nece postupati kao da ne moze da donese odluku
samo zbog toga $to je odluka koju donosi nepromisljena”!>>.
Evropski sud za ljudska prava je nedavno ponovio da poje-
dinac ima pravo da odbije medicinsko lecenje ¢ak i ako ono
znadi produzetak Zivota!®®, te je naglasio da osim ako je lice
formalno (u potpunosti ili delimi¢no, trajno ili privremeno)
liSeno svoje sposobnosti da upravlja sopstvenim Zivotom,
ono ima slobodu da odbije medicinsko lecenje ili socijalnu
pomo¢ ukoliko zeli, ¢ak i ako bi to le¢enje ili pomo¢ bila u
njegovom/njenom najboljem interesu!>’.

Zakon o mentalnoj sposobnosti ima drugaciji rezim za
drugaciju kategoriju ljudi kojima je potrebna pomo¢, od onih
koji potpadaju pod Zakon o mentalnom zdravlju. On takode
ima i sopstveni rezim mehanizama zastite, nazvan Rezim me-

155 Odeljak 1(4) Zakona o mentalnoj sposobnosti iz 2005.

156 Evropski sud za ljudska prava, Priti protiv Velike Britanije, Zahtev br.
2346/02, od 29. aprila 2002., stav 64

157 Evropski sud za ljudska prava, Pleso protiv Madarske, Zahtev br.
41242/08, 2. oktobar 2012., uopsteno i odredeno u stavu 62
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hanizama zastite pri liavanju slobode. Oni sluze da premoste
jaz na koji je ukazao Evropski sud za ljudska prava u presu-
di o krsenju Evropske konvencije za zastitu ljudskih prava u
slu¢aju H.L. protiv Velike Britanije'>8, tzv. ,Bornvudski jaz".

Jasno je i $iroko prihvaceno da su lica liSena slobode
podloznija zlostavljanju nego ona koja sac¢uvaju svoju sa-
mostalnost i nezavisnost, tako da zastita Clana 3 Evropske
konvencije za zastitu ljudskih prava (zabrana necovecnog
ili poniZavaju¢eg postupanja) moze biti aktivirana.!>® Stoga
se veliki deo diskusije oko dejstva Zakona o mentalnoj spo-
sobnosti vrti oko Rezima mehanizama zastite pri liSavanju
slobode, koji je stupio na snagu 2009. godine putem dopu-
na u Zakonu o mentalnom zdravlju iz 2007. kao odgovor na
»Bornvudski jaz® ali je vazno da Komitet zapamti da postoje
i drugi medunarodni standardi ljudskih prava koji se takode
odnose na lisavanje slobode u ovom kontekstu.

Nedavni slu¢aj u Vrhovnom sudu Velike Britanije, Cesir
Vest'%0, je razjasnio principe izvedene iz Evropske konvencije
za zastitu ljudskih prava oslanjaju¢i se na Konvenciju o pra-
vima osoba sa invaliditetom, na nacin na koji se primenjuju
u Velikoj Britaniji. Iako ovo razjasnjenje nema veceg efekta u
Evropi, njime se nudi korisna predstava o odnosu izmedu dva
¢lana, narocito posto je univerzalno prihva¢eno da Evropski
sud za ljudska prava jo$ nije donosio odluku o ovakvom tipu
slucaja, jer se bavi licima koja ne poseduju sposobnost, koja
su zadovoljna svojim sme$tanjem u ustanovu za negu i koja

158 Evropski sud za ljudska prava, H.L. protiv Velike Britanije, Zahtev br.
45508/99, 5. oktobar 2004.

159 V. kao najskoriji primer u Velikoj Britaniji Vinterborn Vju izvestaj
na https://www.gov.uk/government/publications/winterbourne-view
-hospital-department-of-health-review-and-response i nedavne osu-
dujude presude donete 23. avgusta 2013. protiv Pomo¢nika za negu u
Vips Kros bolnici http://www.bbc.co.uk/news/uk-england-23808971

160 P protiv Cesir Vesta i Cesterskog saveta i drugih; P i Q protiv Saveta
okruga Sari (od 19. marta 2014.) [2014] UKSC 19
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zive u okruzenju bliskom njihovom domacem, a koje je naj-
pre odobreno od strane suda.

U zalbama se raspravljalo da li su okolnosti zivota u koje
se smestaju mentalno nesposobna lica predstavljale lisavanje
slobode. Ukoliko je odgovor potvrdan, to bi tim licima omogu-
¢ilo koris¢enje mehanizama zastite predvidenih Clanom 5(4)
Evropske konvencije za zastitu ljudskih prava, sto je uvedeno u
zakon Velike Britanije u obliku Rezima mehanizama zastite pri
lisavanju slobode u Zakonu o mentalnoj sposobnosti.

Vrhovni sud je smatrao da su doti¢na lica bila lisena slo-
bode. U glavnoj presudi je naveo da sva lica, bilo da imaju in-
validitet ili ne, imaju ista prava, kao $to je i navedeno u Kon-
venciji o pravima osoba sa invaliditetom.!®! Klju¢na pitanja za
procenjivanje toga da li je doslo do lisavanja slobode ili ne, bila
su: da li bilo stalnog nadzora i kontrole; i da li je doti¢na osoba
imala slobodu da ode!®? . Stoga je smatrano da je u situaci-
ji podnosioca zalbe doslo do lisavanja slobode. Saglasnost ili
protivljenje doti¢ne osobe nisu bili relevantni za ovaj slucaj.!6>

Ova presuda je bitna jer znacajno prosiruje raspon meha-
nizama zastite pri liSavanju slobode, oslanjaju¢i se na univer-
zalni pristup pravu na slobodu. On takode jo$ vise povezuje
dve gorepomenute konvencije tako $to priznaje Konvenciju o
pravima osoba sa invaliditetom i njenu ulogu. Takode prosi-
ruje pravila da nega bude bliska domacem okruzenju, dok su
se ranije ona primenjivala samo na bolnice i domove za negu.

Grcéka

« Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2012. godine!64,

161 Cesir Vest, stav 45
162 Cesir Vest, stav 49
163 Cesir Vest, stav 50

164 https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en
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165
166
167
168
169
170

171

172

Rizik od stete zajedno sa zahtevom za leCenje i postoja-
njem problema mentalnog zdravlja predstavlja osnov za
opravdavanje prisilnog smestanja!l6>,
Starateljstvo se moze ukinuti samo sudskim postupkom !,
Okoncanje prisilnog smestanja je medicinska odluka
koja obuhvata obavestavanje suda nakon §to se ta odluka
donese!®7.
Postoji samo jedna presuda o gubitku sposobnosti lica i
zastitnoj meri koju treba usvojiti (umesto dve odvojene
presude).168
Nema pomena uloge misljenja doti¢nog lica u prisilnim
merama!®’.

Litvanija
Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2010. godine!7°,
Puno starateljstvo je jedini dostupni vid starateljstva, a
Konvencija o pravima osoba sa invaliditetom nije pri-
menjena, iako vlada radi na nacrtu zakona kojim ce se
uvesti potpomognuto odlu¢ivanje!”!.
Uslov da se pokus$a sa manje restriktivnim alternativama

se u Litvaniji odnosi samo na prisilno lecenje (a ne i na
smestanje u ustanovu)!72.

Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
Agencija Evropske unije za fundamentalna prava, 2012 pod 38
Agencija Evropske unije za fundamentalna prava, 2013 pod 33
Agencija Evropske unije za fundamentalna prava, 2012 pod 34
Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 63

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 64

Agencija Evropske unije za fundamentalna prava, 2012 pod 33
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173
174
175
176
177
178
179

180
181

Rizik od stete u kombinaciji sa problemom mentalnog
zdravlja predstavlja dovoljno opravdanje za prisilno
smestanje u ustanovu!”3,

Prisilno smestanje ili lecenje zahteva procenu dva psihi-
jatra i jednog doktoral”4.

Besplatna pravna pomoc¢ se pruza licima koja nemaju
svog predstavnika u sudskim procesimal”>.

Drzava vrs$i reviziju mera smestanja u ustanovu svakih 6
meseci!76.

Postoje namenske zastitne mere nadgledanja od strane
nacionalnog nadleznog organal””.

Ne postoji zakonska maksimalna duzina trajanja stara-
teljstval’8,

Malta

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2012. godine!”?.

Rizik od $tete u kombinaciji sa problemom mentalnog
zdravlja predstavlja dovoljno opravdanje za prisilno
smeStanje u ustanovu!®0,

Uslov da se pokus$a sa manje restriktivnim alternativama
na Malti se odnosi samo na prisilno le¢enje (a ne i na
smestanje u ustanovu)!8L.

Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 POD 36
Agencija Evropske unije za fundamentalna prava, 2012 pod 39
Agencija Evropske unije za fundamentalna prava, 2012 pod 40
Agencija Evropske unije za fundamentalna prava, 2013 pod 33
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &
mtdsg_no=iv-15&chapter=4&lang=en

Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 pod 33
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182
183
184
185
186
187
188

189

Nema pomena uloge misljenja doti¢nog lica u prisilnim
meramal®?,

Konac¢nu odluku o psihijatrijskoj proceni donosi direk-
tor bolnice!83.

Kada se imenuje staratelj, formira se i nalog za reviziju
na svake dve godine!84,

Moldavija

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2010. godine!®>.

Ima i delimi¢no i puno starateljstvo!8°.

Planira da ukine starateljstvo i ima nacrt novog zakona o
potpomognutom odluéivanju!®’.

Holandjija

Potpisala je, ali nije ratifikovala Konvenciju o pravima
osoba sa invaliditetom 88,

Starateljstvo se moze ukinuti samo sudskim postup-
kom!®°.

Agencija Evropske unije za fundamentalna prava, 2012 pod 34
Agencija Evropske unije za fundamentalna prava, 2012 pod 37
Agencija Evropske unije za fundamentalna prava, 2013 pod 37
Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 66

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 67

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 67
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

Agencija Evropske unije za fundamentalna prava, 2013 pod 38
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190
191
192
193
194
195
196
197

Predvida pruzanje besplatne pravne pomoci i obezbedu-
je imenovanje advokata u svojim opseznim odredbama o
pravnoj pomo¢i'®?.

Formulacija kojom se sprecava diskriminacija osoba sa
invaliditetom ne definiSe invaliditet, iako nudi zastitu

upotrebom termina ,,hroni¢no oboljenje“1°1,

Rizik od Stete u kombinaciji sa mentalnim oboljenjem
predstavlja dovoljno opravdanje za prisilno smestanje u
ustanovu prema Holandskom zakonu!®? a zabrinutost
zbog potencijalne opasnosti odrazava se u dugoj listi po-
tencijalnih uzroka opasnosti u slu¢aju mentalno obolelih
lical®3.

Iako je samo jedan medicinski stru¢njak neophodan
za psihijatrijsku procenu lica zarad prisilnog smestanja
ili lecenja, sud moze da imenuje dodatnog nezavisnog
stru¢njaka tokom prigovora, ukoliko zeli.!%.

Predvidena su tri nivoa starateljstva, uklju¢ujudi zastitni
nivo poverenja kojim se stremi ka zastiti imovinskih i fi-
nansijskih interesa, mentorstvo koje sluzi i za zastitu nege
i lecenja, i puno starateljstvo. To lice uvek imenuje sud, a
na puno starateljstvo se gleda kao na krajnju opciju!®.
Sud je zaduZzen za nadzor zastitne mere nadgledanja kod
osoba sa ograni¢enom pravnom sposobnoséu!%°.

Puno starateljstvo mozZe traziti samo javni tuzilac ili ¢lan
porodice!®”.

Agencija Evropske unije za fundamentalna prava, 2012 pod 39
Agencija Evropske unije za fundamentalna prava, 2011 pod 23
Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 pod 32-33
Agencija Evropske unije za fundamentalna prava, 2012 pod 35
Agencija Evropske unije za fundamentalna prava, 2013 pod 31
Agencija Evropske unije za fundamentalna prava, 2013 pod 33
Agencija Evropske unije za fundamentalna prava, 2013 pod 35
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198
199

200

201

202

203

Samo pojedinci (a ne i nekakav organ) mogu biti imeno-
vani za staratelja!%%.

Severna Irska

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2009. godine!®’.

Pokrenula je proces reformi kako bi kombinovala pra-
vila utvrdena zakonom o mentalnom zdravlju i zakona
o mentalnoj sposobnosti, ¢ime ¢e obezbediti zakonsku
pretpostavku pravne sposobnostiZ®.

Novi zakon ¢e se primenjivati na mnoge oblasti Zivota,
ukljucujudi socijalnu pomog, finansije i zdravstvo, i nje-
gov cilj je da obezbedi jednako postupanje prema osoba-
ma ako im manjka mentalne sposobnostiZ‘’.

Poljska

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2012. godine?02.

Postoje dva nivoa liSavanja pravne sposobnosti u Polj-
skoj. To su potpuno liSavanje koje podrazumeva stara-
teljstvo, i delimi¢no, koje podrazumeva kuratorijum?%3,

Agencija Evropske unije za fundamentalna prava, 2013 pod 25
Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 68

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 69

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 69

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 70

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 71
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204

205
206
207
208
209
210

Kada je lice lieno sposobnosti, ono gubi pravo na glasa-
nje, vencavanje, izbor mesta za zivot, i pristup pravosud-
nim pravima?®4,

Rizik od Stete zajedno sa zahtevom za lecenje i postoja-
njem problema mentalnog zdravlja predstavlja osnov za
opravdavanje prisilnog smestanja20>,

Sistem predvida da lice mora dobiti informacije koje
mu/joj mogu pomoci da odluci da li dobrovoljno da pri-
hvati negu (ili lecenje) ili ne, a te informacije moraju biti
odgovarajuce i individualno prilagodene?%®.

Starateljstvo se moze ukinuti samo sudskim postup-
kom?%7.

Postoje dva nivoa ogranic¢avanja lica sa ogranicenom
sposobnoscu, koja odrazavaju stari sistem sa delimi¢nim
ili punim starateljstvom, po$to se odnose na neke pravne
odlukeili sve pravne odluke 298,

Ne postoji uopsteno poimanje definicije invaliditeta u
zakonu, iako se definicije mogu preuzeti iz drugih za-
kona protiv diskriminacije, ali je opsteprihvaceno da on
obuhvata probleme mentalnog zdravlja2%°.

Poljski zakon postavlja uslov da se smestanje i leCenje, u
meri u kojoj je to moguce, zasnivaju na informisanom
pristanku doti¢nog lica, a kada sudija mora da donese
odluku o smestanju, od njega/nje se zahteva da upozna
doti¢no lice?10.

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 71

Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 pod 34
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
Agencija Evropske unije za fundamentalna prava, 2013 pod 30
Agencija Evropske unije za fundamentalna prava, 2011 pod 24
Agencija Evropske unije za fundamentalna prava, 2012 pod 34
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211
212
213
214
215
216
217

Potrebna je samo jedna adekvatno kvalifikovana medi-
cinska procena kako bi se ispunio pravni zahtev za psihi-
jatrijskom procenom?!1,

Pravna pomo¢ se ne pruza u svakom slucaju, iako sud
moze da odluci da li je potrebno ucesce advokata, u kom
slu¢aju se pravna pomo¢ odobrava?!2.

Poljska je pokrenula promene svog sistema kako bi uvela
koncepte potrebe, proporcionalnosti, fleksibilnosti i po-
$tovanja volje doti¢nog lica u meri u kojoj je to moguce,
pruZzajuéi bolje zadtitne mere i ukidajudi starateljstvo?!3.
U slucaju kuratorijuma (tj. delimi¢nog starateljstva), sa-
glasnost kuratora je gotovo uvek neophodna za donosenje
pravnih odluka (npr. za testament) i kurator je odgovoran
za pruzanje pomodi licu pri upravljanju poslovima?!4.

Ne postoji zakonska maksimalna duzina trajanja mere
starateljstva, te ono teoretski moze trajati dozivotno?!.

Lice pod starateljstvom moze da podnese zalbu na odluku
kojom se utvrduje njegova/njena pravna sposobnost?!°.

Rumunija

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2011. godine?!”.

Agencija Evropske unije za fundamentalna prava, 2012 pod 35
Agencija Evropske unije za fundamentalna prava, 2012 pod 39
Agencija Evropske unije za fundamentalna prava, 2013 pod 28-29
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
Agencija Evropske unije za fundamentalna prava, 2013 pod 39

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en
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218
219
220
221
222
223
224
225

Rizik od stete zajedno sa zahtevom za leCenje i postoja-
njem problema mentalnog zdravlja predstavlja osnov za
opravdavanje prisilnog smestanja®!8,

Ne postoji uopsteno poimanje definicije invaliditeta u
zakonu, iako se definicije mogu preuzeti iz drugih za-
kona protiv diskriminacije, ali je opsteprihvaceno da on
obuhvata probleme mentalnog zdravlja®!®.

Uslov da se pokusa sa manje restriktivnim alternativa-
ma prisilnom smestanju ili lecenju u Rumuniji se odnosi
samo na prisilno le¢enje???.

Proces medicinske procene mora da vrsi psihijatar koji
donosi odluku, koju ¢e potvrditi troclani panel, u kome
su dva lica psihijatri. Donosilac same odluke moze biti
¢lan panela (mada se preporucuje da ne bude, kada god
je to moguce)??1.

Za prisilno smestanje potrebna su vise od dva medicin-
ska misljenja??2.

Rumunski pravni okvir koji se odnosi na pravnu sposob-
nost na snazi je od 50ih godina proslog veka??3.

Postoji samo jedan vid starateljstva — puno starateljstvo
kod kog dolazi do potpunog lisavanja pravne sposobno-
sti, pri c¢emu lice ne moze primenjivati svoja prava ili vr-
$iti pravne radnje prema sopstvenoj sposobnosti, ve¢ sve
te radnje preuzima staratelj kojeg imenuje sud??%.

Stanje koje dovodi do nesposobnosti mora biti trajno??>.

Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2011 pod 24
Agencija Evropske unije za fundamentalna prava, 2012 pod 33
Agencija Evropske unije za fundamentalna prava, 2012 pod 35
Agencija Evropske unije za fundamentalna prava, 2012 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 28
Agencija Evropske unije za fundamentalna prava, 2013 pod 30-31
Agencija Evropske unije za fundamentalna prava, 2013 pod 32
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Ne postoji stvarno ogranicenje toga ko moze da pokrene
meru starateljstva u ime lice na koje se ona odnosi?%°.

Starateljstvo se moze ukinuti samo sudskim postupkom
(sud mora presuditi da ono vi3e nije potrebno)??”.

Rusija

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2012. godine??8,

Ustavni sud je nalozio da se sprovede opseznija zastita
prava osoba sa mentalnim oboljenjima 2012%2° godine,
te je stoga Rusija usvojila zakon o konceptu ogranicene
pravne sposobnosti (tj. delimi¢nom starateljstvu)?30.

Staratelj pomaze licu u sprovodenju njegovih/njenih sva-
kodnevnih prava i duznosti, a za ozbiljnije transakcije je
neophodan pristanak doti¢ne osobe.

Kao posledicu slucaja pred Evropskim sudom za ljudska
prava, 2011. godine je Rusija usvojila proceduralne me-
hanizme zastite kako bi pruzila bolju zastitu licima zadr-
zanim u bolnicama ili pod starateljstvom?3!.

Lica moraju biti obavestena o slucajevima koji se po pi-
tanju pravne sposobnosti vode protiv njih, a lice liseno
svoje pravne sposobnosti ipak moze da odbije zdravstve-

Agencija Evropske unije za fundamentalna prava, 2013 pod 34-35
Agencija Evropske unije za fundamentalna prava, 2013 pod 38

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 72

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 73

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 73

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 73
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232

233

234
235
236
237

nu intervenciju i da podnese zahtev sudu za povracaj

svoje sposobnostiZ32,

Slovacka

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2010. godine?33,

Rizik od stete zajedno sa zahtevom za leCenje i postoja-
njem problema mentalnog zdravlja predstavlja osnov za
opravdavanje prisilnog smestanja?34.

Postoje dva nivoa ogranic¢avanja lica sa ogranicenom
sposobnoscu, koja odrazavaju stari sistem sa delimi¢nim
ili punim starateljstvom, po$to se odnose na neke pravne
odluke li sve pravne odluke 23°.

Sposobnost moze biti uskracena ili ogranicena ako zbog
trajne prirode svog mentalnog oboljenja?3® lice nije u
mogucnosti da sprovede izvesne pravne postupke, $to ih
lisava mnogih pravnih prava, ukljuc¢uju¢i pravo na glasa-
nje, vencavanje i podizanje dece??’.

Ustavni sud je presudio da uobicajena praksa sistema
znaci da se javni interes Cesto stavlja ispred li¢nih prava,
zbog cega dolazi do krsenja pravne sposobnosti prema
Konvenciji o pravima osoba sa invaliditetom, prava na
pravnu sposobnost, prava na integritet i privatnost, pra-

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 73

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 76

Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2013 pod 30
Agencija Evropske unije za fundamentalna prava, 2013 pod 32

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 77
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va na zastitu od nezakonitog ometanja, u praksi i poro-
di¢nom Zivotu, i prava na sudsku zastitu?38,

Zadtita od diskriminacije se pruza na osnovu ,,zdravstve-
nog statusa®, a ne neke definicije invaliditeta mentalnog
zdravlja®,

Zakonom se zahteva ispunjenje dve odvojene kombinacije
kriterijuma pre nego Sto lice moze biti prisilno smesteno u
ustanovu. Oni obuhvataju: ili problem mentalnog zdravlja
i rizik od $tete nanete doti¢noj osobi i/ili njihovoj okoli-
ni, ili problem mentalnog zdravlja i rizik da ¢e se njihovo
mentalno zdravlje znacajno pogorsati>40,

Zakon ne predvida iscrpljivanje svih manje restriktivnih
mera pre prisilnog smestanja lica u ustanovu?4l.

Tokom nametanja prisilne mere, nije neophodno navesti

misljenje lica na koje se ona odnosi®.

Lekar koji vr$i medicinsku procenu u svrhu prisilnog

smestanja ne mora da ima iskustva u psihijatriji?43.

Njen zakon o pravnoj sposobnosti je stupio na snagu
1964. i prema Agenciji Evropske unije za fundamentalna
prava, od tada nije dopunjen?*4,

Lice moze zahtevati ograni¢avanje svoje pravne sposob-
nosti ako zeli?*>.

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 77

Agencija Evropske unije za fundamentalna prava, 2011 pod 23
Agencija Evropske unije za fundamentalna prava, 2012 pod 31-32
Agencija Evropske unije za fundamentalna prava, 2012 pod 33
Agencija Evropske unije za fundamentalna prava, 2012 pod 34
Agencija Evropske unije za fundamentalna prava, 2012 pod 35
Agencija Evropske unije za fundamentalna prava, 2013 pod 28
Agencija Evropske unije za fundamentalna prava, 2013 pod 35
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Ukoliko niko od rodbine ne moze da bude staratelj licu,
zakon predvida da drzavni sluzbenik ili institucija, npr. lo-
kalni nadlezni organ, moze biti staratelj doti¢cnom licu?4°.
Sistem starateljstva podrazumeva uslov proporcionalno-
sti. Staratelj nije nuzno kompetentan da daje pristanak
u ime doti¢ne osobe po svim pitanjima, ve¢ to zavisi od
stepena u kome ta lica mogu ili ne mogu da razumeju
relevantne odluke, a $to je licnija odluka, to je vise spo-
sobnosti verovatno da ¢e pojedinac zadrzati*’.

Ne postoji maksimalna duzina trajanja starateljstva.?48

Slovenija

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2008. godine?°.

Rizik od Stete zajedno sa zahtevom za leCenje i postoja-
njem problema mentalnog zdravlja predstavlja osnov za
opravdavanje prisilnog smestanja®>?.

Ne postoji uopsteno poimanje definicije invaliditeta u
zakonu, iako se definicije mogu preuzeti iz drugih za-
kona protiv diskriminacije, ali je opsteprihvaceno da on
obuhvata probleme mentalnog zdravlja?>!.

Slovenacki zakon propisuje da lice moze biti zakonito
zadrzano ukoliko su prethodno isprobane manje restrik-
tivne alternative (ukoliko su manje intruzivna sredstva
upotrebljena)?>2.

Agencija Evropske unije za fundamentalna prava, 2013 pod 35
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2011 pod 24
Agencija Evropske unije za fundamentalna prava, 2012 pod 33
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Okoncanje mere koja je dovela do prisilnog smestanja
predstavlja medicinsku odluku o kojoj se nadlezni sud
obavestava po hitnom postupku?3.

Predvida pruzanje besplatne pravne pomoc¢i i obezbedu-
je imenovanje advokata u svojim opseznim odredbama o
pravnoj pomodi2>4,

Kada se mera smestanja u ustanovu potvrdi, revizija se
vrsi jednom godi$nje?>>.

Postoje dva nivoa ogranicavanja lica sa ogranicenom
sposobnoscu, koja odrazavaju stari sistem sa delimi¢nim
ili punim starateljstvom, po$to se odnose na neke pravne
odlukeili sve pravne odluke 2°°.

Postoji samo jedna presuda o gubitku sposobnosti lica i
zastitnoj meri koju treba usvojiti (umesto dve odvojene
presude).2>”

Postoji niz lica koje mogu pokrenuti zastitne mere,
ukljucujuci javnog pravobranioca, ¢lana porodice, so-
cijalnog radnika, lice koje Zivi sa osobom na koju se te
mere odnose, pa i samo doti¢no lice, koje moze zahtevati
ograni¢avanje svoje pravne sposobnostiZ8,

Odluke donete pod starateljstvom ne moraju uzimati u
obzir Zzelje lica na koje se odnose?*.

Ne postoji zakonska maksimalna duzina trajanja mere
starateljstva, te je u principu ono neograniceno?¢’.

Agencija Evropske unije za fundamentalna prava, 2012 pod 38
Agencija Evropske unije za fundamentalna prava, 2012 pod 39
Agencija Evropske unije za fundamentalna prava, 2012 pod 40
Agencija Evropske unije za fundamentalna prava, 2013 pod 30
Agencija Evropske unije za fundamentalna prava, 2013 pod 33
Agencija Evropske unije za fundamentalna prava, 2013 pod 35
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
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Spanija
Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2007. godine?¢!.

Revizija Komiteta Konvencije o pravima osoba sa inva-
liditetom je 2011. godine preporucila reviziju zakona o
starateljstvu i povereni$tvu, kako bi se podstakao prelaz
sa zamenjskog odlucivanja na potpomognuto odluciva-
nje262,

Jos jedna revizija je trebalo da bude gotova do decembra
2013. Pre toga je sistem jo$ uvek dozvoljavao ogranica-
vanje sposobnosti lica i produzetak ,roditeljskog autori-
teta“ i nakon navrene 18. godine Zivota?®3,

Zakonski kriterijumi u Spaniji za uvodenje mera kod lica
koja ne poseduju pravnu sposobnost odnose se na uzro-
ke nesposobnosti, tj. fizicke i mentalne ,,nedostatke” koji
na neki nac¢in ometaju sposobnost lica da upravlja sop-
stvenim poslovimaZ%4,

Spanija ima specijalan sud koji se bavi merama ograni-
¢avanja pravne sposobnosti, uklju¢ujudi i njeno utvrdi-
vanje i ukidanje?6°.

Lica mogu zahtevati ograni¢avanje sopstvene pravne
sposobnostiZ®®,

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 78

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 79

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 79

Agencija Evropske unije za fundamentalna prava, 2013 pod 32
Agencija Evropske unije za fundamentalna prava, 2013 pod 33
Agencija Evropske unije za fundamentalna prava, 2013 pod 35
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Organi koji nisu fizicka lica mogu vr$iti funkciju starate-
lja ukoliko su neprofitniZ®’.

Lica mogu navesti svoje Zelje za buducnost ukoliko izgube
sposobnost, npr. mogu izabrati staratelja za ubuduée?®®,
Ne postoji zakonska maksimalna duzina trajanja stara-
teljstva u Spaniji2®.

Lice moze da podnese Zalbu na odluku koja se ti¢e nje-
gove/njene pravne sposobnosti?”’.

Ne postoji zakon kojim se regulise prisilno smestanje i
le¢enje?’1.

Zakonske odredbe koje se ti¢u prisilnog smestanja ne
postavljaju uslov postojanja pretnje po samo lice ili dru-
ge, ve¢ potreba za terapeutskim le¢enjem moze bti dovo-
ljan uslov?72.

Ne postoji uslov da se najpre moraju iscrpeti sve manje
restriktivne opcije od prisilnog smestanja ili lecenja®’3.
Okoncanje prisilnog smestanja je medicinska odluka o
kojoj sud mora biti obavesten ¢im se ona donese?”.
Sistem starateljstva podrazumeva uslov proporcionalno-
sti. Staratelj nije nuzno kompetentan da daje pristanak
u ime doti¢ne osobe po svim pitanjima, ve¢ to zavisi od
stepena u kome ta lica mogu ili ne mogu da razumeju
relevantne odluke, a $to je licnija odluka, to je viSe spo-
sobnosti verovatno da ée pojedinac zadrzati?”>.

Agencija Evropske unije za fundamentalna prava, 2013 pod 35
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
Agencija Evropske unije za fundamentalna prava, 2013 pod 39
Agencija Evropske unije za fundamentalna prava, 2012 pod 29
Agencija Evropske unije za fundamentalna prava, 2012 pod 32
Agencija Evropske unije za fundamentalna prava, 2012 pod 33
Agencija Evropske unije za fundamentalna prava, 2012 pod 38
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
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Svedska

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom 2008. godine?7®.

Svedska je primer zemlje u kojoj promena terminologije
u izvesnoj meri demonstrira promenu pristupa. Uzmimo
za primer njenu preporuku da se promeni domaca ter-
minologija u ostecenje umesto hendikep?”’.

Rizik od Stete zajedno sa zahtevom za lecenje i postoja-
njem problema mentalnog zdravlja predstavlja osnov za
opravdavanje prisilnog smestanja®’8,

Sistem predvida da lice mora dobiti informacije koje mu/
joj mogu pomoci da odluci da li da dobrovoljno prihvati
negu (ili lecenje) ili ne, a te informacije treba da budu
odgovarajuce i individualno prilagodene®”°.

Zakon o prisilnoj psihijatrijskoj nezi takode propisuje
proceduru po kojoj lice moze biti podvrgnuto prisilnom
lecenju nakon procesa od dva koraka u kome lekari do-
nose odluku?80.

Prvi lekar donosi procenu da je prisilna nega neophod-
na, a drugi nezavisni lekar mora naloziti prisilno lecenje
(to mora biti drugi lekar, a ne isti onaj koji odlucuje da
se osoba smesti u ustanovu) — obi¢no je to nacelnik usta-
nove?8!.

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

Agencija Evropske unije za fundamentalna prava, 2011 pod 22
Agencija Evropske unije za fundamentalna prava, 2012 pod 31
Agencija Evropske unije za fundamentalna prava, 2012 pod 34
Agencija Evropske unije za fundamentalna prava, 2012 pod 37
Agencija Evropske unije za fundamentalna prava, 2012 pod 36
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Upravni sud moze izvrsiti reviziju prinudnog smestanja i
obezbediti da drugi nezavisni psihijatar proceni doti¢nu
osobu?82,

Svedska je u potpunosti ukinula starateljstvo u svom si-
stemu, zamenivsi ga sa dve alterantive 1989. godine?83.
Od 1995. godine, Svedska takode koristi sistem Li¢nog
ombudsmana, kompetentnog nezavisnog stru¢njaka ciji
je posao da predstavlja interese lica nekoliko godina, i
¢ije se usluge koriste samo na zahtev doti¢nog lica (te se
smatra da je razvio/la blizak odnos sa tim pojedincem).
Li¢ni ombudsman i doti¢no lice zajednicki odlucuju o
pomodi koja je je tom licu potrebna?84,

Lice samo moze zahtevati ograni¢avanje sopstvene spo-
sobnostiZ®>.

Sistem starateljstva podrazumeva uslov proporcionalno-
sti. Staratelj nije nuzno kompetentan da daje pristanak
u ime doti¢ne osobe po svim pitanjima, ve¢ to zavisi od
stepena u kome ta lica mogu ili ne mogu da razumeju
relevantne odluke, a $to je licnija odluka, to je viSe spo-
sobnosti verovatno da ée pojedinac zadrzati?®,
Narocito, ¢ak i kada je lice pod poverenistvom, ono za-
drzava pravo da obavlja niz radnji koje nisu eksplicitno
ukljucene u starateljstvo, kao $to su stupanje u radni od-
nos, trosenje time ste¢ene zarade i kontrolisanje drugih
finansija, kao $to je novac za penziju®®’.

Starateljstvo se moze ukinuti samo sudskim postup-
kom?88.

Agencija Evropske unije za fundamentalna prava, 2012 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 31
Agencija Evropske unije za fundamentalna prava, 2013 pod 31
Agencija Evropske unije za fundamentalna prava, 2013 pod 35
Agencija Evropske unije za fundamentalna prava, 2013 pod 36
Agencija Evropske unije za fundamentalna prava, 2013 pod 37
Agencija Evropske unije za fundamentalna prava, 2013 pod 38
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Postoje zalbene procedure za podno$enje zalbe na odlu-
ku koja uti¢e na pravnu sposobnost lica?8’.

U svoja dva sistema, Svedska ima dve vrste predstavni-
ka za lica sa ograni¢enom sposobnoscu. Poverenika, koji
je staratelj kojeg imenuje sud, a kojem za postupanje i
pravno obavezujuce odlucivanje ne treba pristanak oso-
be na koju se to odnosi; i mentora kojeg moze izabrati
doti¢no lice, a kome je neophodan pristanak tog lica za
donosenje pravno obavezuju¢ih odluka u njegovo/njeno
ime (i mentor moze biti imenovan od strane suda)Z%°.

Ukrajina

Ratifikovala je Konvenciju o pravima osoba sa invalidite-
tom?°1.

Koristi starateljstvo?®2.
Staratelji su u obavezi da postupaju u ,,najboljem intere-
su“ lica na koje se ti postupci odnose?%3

Ne postoji mehanizam provere toga da li staratelj zapra-
vo postupa u najboljem interesu doti¢nog lica®.

Lice pod starateljstvom ne moze da ukine starateljstvo
podnosenjem zahteva ili sudskim postupkom?®>.

Agencija Evropske unije za fundamentalna prava, 2013 pod 39
Agencija Evropske unije za fundamentalna prava, 2013 pod 30
Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 80

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 80

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 81

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 81

Centar za zastupanje prava osoba sa mentalnim smetnjama u Evropi,
pod 81
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INTRODUCTORY NOTE

The task of the AIRE Centre has been to provide a com-
parative review of European and worldwide standards on
care for persons with mental disabilities. This will include a
focus on the legal frameworks in other countries. It has also
been asked to study the highest standards achieved within
these legal frameworks, with a view to implementing the op-
timal model in Serbia by studying the best practices currently
available for protecting the rights of persons with mental di-
sabilities.

The AIRE Centre is a European law centre which has
provide information, advice and litigation assistance for 20
years to individuals on matters of European law, including on
the European Convention on Human Rights, the European
Social Charter and the Revised Social Charter and the Char-
ter of Fundamental Rights of the European Union. The AIRE
Centre also provides information and advice on internatio-
nal human rights law, and has trained judges, public officials
and human rights non-governmental organisations both in
the UK and across the 47 members state of the Council of
Europe.

The AIRE Centre was granted permission by the Su-
preme Court of the UK to intervene in the case of P and Q,
“Cheshire West”, which has had judgment recently handed
down. The case concerned assessing whether a person had
been deprived of their liberty in the context of persons with
mental disabilities who also lacked the capacity to consent to
placement or treatment.
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The Rights of Persons with Mental Disabilities

The AIRE Centre has also submitted evidence to the UK
House of Lords Select Committee examining the implemen-
tation of the Mental Capacity Act 2005, which regulates the
domestic legal framework for those persons with a mental di-
sability who also lacks the capacity to consent. It commented
in particular on the application of international legal standar-
ds in relation to the deprivation of liberty of those deemed as
lacking the capacity to consent, and the relevant safeguards.

The AIRE Centre has also provided comments to the
Council of Europe Committee on Bioethics in relation to its
drafting of a draft Additional Protocol to the Convention on
Human Rights and Biomedicine on mental health, and made
oral submissions at a hearing on the draft Additional Proto-
col.

The AIRE Centre’s knowledge and expertise is limited to
the applicable international legal standards rather than any
direct experience or expertise involving contact with patients
in situations in which mental health is being assessed or care
is being provided to those persons.
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COMPARATIVE REVIEW OF EUROPEAN
AND WORLDWIDE STANDARDS
OF CARE FOR PERSONS WITH
MENTAL DISABILITIES

THE LEGAL AND POLITICAL FRAMEWORK
AT THE REGIONAL
AND INTERNATIONAL LEVELS

International standards — treaties

United Nations Convention on the Rights
of Persons with Disabilities (CRPD)

The CRPD sets out the gold standard for the care of per-
sons with disabilities, including those with mental disabiliti-
es. It introduces a new way of thinking about disabilities and
143 states have acceded to itat this point!. This includes the
European Union which has acceded with limited reservati-
ons?. It is a driver for domestic change and its core message
is that persons with disabilities are subjects deserving of res-
pect and equal treatment rather than objects.

The CRPD promotes a social model of disability, whi-
ch understands disability as arising out of the interaction of

1 Asat 29 March 2013 from https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=iv-15&chapter=4&lang=en

2 https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en
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personal impairments and social, physical and attitudinal
barriers.>The potential benefits of this model in driving po-
sitive change have been widely recognised. There drives the
shift towards understanding disabled persons as active su-
bjects and away from an attitude of objectification.

In light of the CRPD, the Council of Europe (CoE) Co-
mmissioner for Human Rights* has recognised the value of
this approach:

“[the social model of disability]recognises that people are
not limited in their choices because of any inherent feature or
condition of the person him or herself, but by the social and
physical environment in which they live. In enabling envi-
ronments, things are not done to a person, but rather people
are supported, just like anyone else, to make independent and
autonomous (and in some cases supported) decisions.”

However, it has also been noted that the social model is
not without its challenges and limitations: there will be times
when the conditions or impairments of a person with disabi-
lities will be such that they cannot be equalised by supportive
social responses, particularly given the fact that state and pri-
vate obligations in that regard are not unlimited.® It is not
yet wholly clear how the CRPD will be interpreted in relation

3 See the non-exhaustive definition of disability in Article 1 of the UN
CRPD.

4 The Council of Europe Committee of Ministers has also indicated a
move to the social model: see Rec (2006) 5, section 2.2

5  Council of Europe Commissioner for Human Rights paper: The right
of people with disabilities to live independently and be included in
the community, [CommDH/IssuePaper(2012)3]

6 Peter Bartlett, The United Nations Convention on the Rights of Per-
sons with Disabilities and Mental Health Law (2012) 75(5) MLR
752-778, page 759; see also the FRA report 2012: Involuntary place-
ment and involuntary treatment of persons with mental health prob-
lems, page 7
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to these issues, but it clearly marks an important shift. Vari-
ous studies have been conducted across European states at
the domestic level in light of the contents of the CRPD and
at least [10] European states are in the process of considering
or drafting new procedurestoa align with the CRPD, inclu-
ding Bulgaria, Croatia, Czech Republic, Ireland, Moldova,
Northern Ireland, Slovakia, Spain, Ukraine’ and England and
Wales?.

Article 1 (Purpose)

The purpose of the present Convention is to promote, pro-
tect and ensure the full and equal enjoyment of all human rights
and fundamental freedoms by all persons with disabilities, and
to promote respect for their inherent dignity.

Persons with disabilities include those who have long-term
physical, mental, intellectual or sensory impairments which in
interaction with various barriers may hinder their full and effec-
tive participation in society on an equal basis with others.

The definition of disability has historically caused vast
difficulties. At Article 1 the CRPD provides a non-exhaustive
definition (see above) to ensure that it is not exclusionary?®. It
includes longer-lasting mental health concerns of persons!®.

7 Legal Capacity in Europe: A Call to Action to Governments and to
the EU, Mental Disability Advocacy Centre 2013 (“MDAC Europe”)
at 45, 47, 49, 67, 69, 77, 79, 81

8  England and Wales has received recommendations by the House of
Lords Select Committee to reform its legislation on mental capaci-
ty, and from the UK Supreme Court which expressly relied on the
CRPD in its judgment in Cheshire West (see infra).

9  The legal protection of persons with mental health problems under
non-discrimination law, European Union Agency for Fundamental
Rights, 2011 (“FRA 2011”) at 10

10 FRA 2011 at 10
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Article 3 - General principles

The principles of the present Convention shall be:

a) Respect for inherent dignity, individual autonomy inclu-
ding the freedom to make one’s own choices, and inde-
pendence of persons;

b) Non-discrimination;

c) Full and effective participation and inclusion in society;

d) Respect for difference and acceptance of persons with
disabilities as part of human diversity and humanity;

[...]

h) Respect for the evolving capacities of children with disa-
bilities and respect for the right of children with disabili-
ties to preserve their identities.

These principles set up some core values and rights that
the state should protect for persons with disabilities.

Article 12 - Equal recognition before the law

1. States Parties reaffirm that persons with disabilities have
the right to recognition everywhere as persons before the law.

2. States Parties shall recognize that persons with disabi-
lities enjoy legal capacity on an equal basis with others in all
aspects of life.

3. States Parties shall take appropriate measures to provide
access by persons with disabilities to the support they may requ-
ire in exercising their legal capacity.

4. States Parties shall ensure that all measures that relate to
the exercise of legal capacity provide for appropriate and effecti-
ve safeguards to prevent abuse in accordance with international
human rights law. Such safeguards shall ensure that measures
relating to the exercise of legal capacity respect the rights, will
and preferences of the person, are free of conflict of interest and
undue influence, are proportional and tailored to the person’s
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circumstances, apply for the shortest time possible and are su-
bject to regular review by a competent, independent and impar-
tial authority or judicial body. The safeguards shall be propor-
tional to the degree to which such measures affect the person’s
rights and interests.

5. Subject to the provisions of this article, States Parties
shall take all appropriate and effective measures to ensure the
equal right of persons with disabilities to own or inherit proper-
ty, to control their own financial affairs and to have equal acce-
ss to bank loans, mortgages and other forms of financial credit,
and shall ensure that persons with disabilities are not arbitrarily
deprived of their property.

Under Article 12 of the CRPD, persons with mental di-
sabilities are recognized as having full and equal rights before
the law. It enshrines the idea that those who need support in
decision making as a consequence of their disability should
be provided that support by the state. Article 12 sets out 4
key points for states:

- “recognition everywhere as persons before the law
that all persons have legal personality irrespective of the
degree of their disability and without this they will be
deprived of a range of other rights!2.

- “legal capacity”!3: can no longer be denied as a con-

sequence of a person having some sort of disability!4.

»11.

- “support...in exercising legal capacity”!®: this is in line
with the CRPD rejection of the concept of incapacity.

11 Article 12(1) of the CRPD

12 Equal Recognition before the law and equal capacity to act: under-
standing and implementing Article 12 of the UN Convention on the
Rights of Persons with Disabilities, European Disability Forum, 2009
(“EDF Report”) at 4

13 Article 12(2) of the CRPD

14 EDF Report at 4

15  Article 12(3) of the CRPD
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It highlights the need for support which is proportiona-
te to the need of the person so they are able to make a
range of decisions built on personal knowledge of that
person and relying on a relationship of trust between the
supporter and the supported. Some persons will require
a very high level of support. There have been calls for
tests of practical models that fit these requirements by
states, since the practical enforcement of supported deci-
sion making for those with complex decisions or persons
who are very impaired presents some challenges!®.

“safeguards”!”: states should ensure there are appropriate

and effective safeguards in place which apply equally to
persons whether or not they have a disability. Practically,
this means there should be independent assessment of
whether supported decision making is required, relying
on experts and with constant checks on the role of the
supporter along with frequent review!8. Crucially the sa-
feguards and the rest of the provision fo support should
be separated!?.

The European Disability Forum highlights 8 recommen-

dations for states parties to aid them in implementing the
objectives contained in Article 12 of the CRPD?’:

States should promote and support the self-determi-

nation of people with disabilities by promoting networks
of persons, independent living and training in areas such as
social networks?2;

16
17
18
19
20
21

EDF Report at 5
Article 12(4) of the CRPD
EDF Report at 6
EDF Report at 6
EDF Report at 6
EDF Report at 6
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State should replace guardianship or its equivalents
with supported decision making by abolishing laws that
remove legal capacity. They should ensure that new legisla-
tion does not usher in substituted decision making disgui-
sed as supportive procedures and that legal safeguards are in
place which are proportionate to the need of a person and
ensure protection of their rights?2.

Develop a supported decision making system which
legally regulates the most significant areas affecting the life
of a person with disabilities. The process should be subject
to review, informal networks should be encouraged, there
should be adequate funding and independent human rights

institutions should monitor the transition?3.

Support persons should be registered and the state
should establish criteria for their selection, where possible
they should be selected with the consent of the person being
supported. They should receive training and regular review.
The local population should be informed of the supported

decision making process?%.

States should provide safeguards for the rights of tho-
se persons who are unable to overcome communication
barriers and “inability to establish communication must not
be confused with an inability to communicate”?>. Measures
that are may violate the person’s personal integrity should
only be undergone with their informed consent and suppor-
ters should receive training on a range of ways of communi-
cation.?®

22 EDF Report at 7
23 EDF Report at 8
24 EDF Report at 8
25 EDF Report at 9
26  EDF Report at 10
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Conflicts between supported and supported should be
prevented and resolved relying on independent mechanisms
aimed at preventing abuse and that are easily accessible for

the supported person?’.

Safeguards should be higher where a person has grea-
ter support needs?®,
Mainstream protection mechanisms should be made

accessible so that persons with disabilities are not as vulnera-
ble to abuse in this sphere?®.

The Mental Disablity Advocacy Centre has made similar
recommendations in this regard:

- “recognize the right to legal capacity;

- respect the will and preference of the individual;

- provide the opportunity to challenge and modify sup-
port arrangements;

- recognize that supported decision-making is built on re-
lationship of trust;

- assign clear roles to supported to provide information to
help the person with a disability to make choices, and to
assist the person to communicate these choices to third
parties (such as banks, doctors, employers, etc);

- accommodate for individuals who communicate uncon-
ventionally;

- prevent and remedy exploitation, violence and abuse, as
outlined in Article 16 of the CRPD;

- carefully structure and monitor these provisions and
safeguards to ensure that they do not over-regulate the

27  EDF Report at 10
28 EDF Report at 10
29 EDF Report at 11
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lives of the individuals utilizing them and become inva-
sive an burdensome; and

- ensure that third parties give legal recognition to the
role of support people and to decisions made with
supported.”3?

Article 14 - Liberty and security of the person

1. States Parties shall ensure that persons with disabilities,
on an equal basis with others:

a.  Enjoy the right to liberty and security of person;

b.  Are not deprived of their liberty unlawfully or arbitra-
rily, and that any deprivation of liberty is in conformi-
ty with the law, and that the existence of a disability
shall in no case justify a deprivation of liberty.

2. States Parties shall ensure that if persons with disabilities
are deprived of their liberty through any process, they are, on
an equal basis with others, entitled to guarantees in accordan-
ce with international human rights law and shall be treated in
compliance with the objectives and principles of this Conventi-
on, including by provision of reasonable accommodation.

Article 14 of the CRPD relates to liberty and security of
person. It raises important issues around the right to liberty
of persons with disabilities, including potential conflicts with
other international standards and domestic law. In particular
it is important in relation to involuntary placement of per-
sons when they are placed somewhere against their will.

At least three key points emerge from Article 14 that
may help to understand the meaning of ‘deprivation of liber-
ty’ in the context of disability:

- Persons with disabilities should enjoy the right to li-
berty on an equal basis with others.

30 MDAC Europe at 27
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- The existence of a disability should in no case justify a
deprivation of liberty.

- Any deprivation of liberty should be met with proper
safeguards.

Article 14 appears potentially to conflict with the ju-
stification of detention of persons on the basis of unsound
mind contained in Article 5(1) of the European Convention
on Human Rights (“ECHR”) (see infra).3! The UN High Co-
mmissioner for Human Rights has referred to this provision
as a radical departure from the ECHR’s approach.?? It may
be attractive to interpret ‘deprivation of liberty’ narrowly in
order to lessen the scope of any such conflict. However, Ar-
ticle 14 does not require that persons with mental health pro-
blems may never be detained. The Reporting Guidelines on
Article 14 for State parties of the CRPD state:

“This article ensures that persons with disabilities enjoy
the right to liberty and personal security, and are not depri-
ved of their liberty, unlawfully or arbitrarily, on the basis of
the existence of a disability.>

This can be read as indicating that a deprivation of liber-
ty on the basis of a disability that is not unlawful or arbitrary
may therefore be justifiable.

However, there remains a potential conflict with both
UK and other international standards in the requirement that

31  For a discussion of this potential conflict and its consequences in
international law, see Philip Fennell and UrfanKhalig, Conflicting
or complementary obligations? The UN Disability RightsConven-
tion, the European Convention on Human Rights and English law,
E.H.R.L.R. 2011, 6, 662-674

32 UN High Commissioner for Human Rights Annual Report, A/
HRC//10/48 (26 January 2009), paragraph 48

33 Here is a link to the Reporting Guidelines: http://www.ohchr.org.
Documents/HRBodies/ CRPD/CRPD-C-2-3.pdf
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the existence of a disability should in no case justify a depri-
vation of liberty. The interpretation of this provision by the
Committee on the Rights of Persons with Disabilities will be
very important in determining whether this conflict is real.
To date, the indications are that it is. For example, the Com-
mittee in the Concluding Observations on Spain recommend
that Spain “repeal provisions that authorize involuntary in-
ternment linked to an apparent or diagnosed disability”*
Furthermore, in its Concluding Observations on Tunisia the
Committee expressed concern “that having a disability, inclu-
ding an intellectual or psychosocial disability, can constitute
a basis for the deprivation of liberty under current legisla-
tion” before recommending the repeal of that legislation.3”
Similar concerns about the permissibility of deprivation of
liberty on the grounds of disability are expressed in the Con-
cluding Observations on Peru®® and China.?’

The UN High Commissioner for Human Rights has po-
inted out that proposals were made during the drafting of
the CRPD to prohibit deprivations of liberty based solely on
disability. Those proposals were rejected. The High Commi-
ssioner deduces that this means that a deprivation of liberty
cannot be justified on the basis of a combination of grounds,

34 The Concluding Observations of the Committee on the Rights of
Persons with Disabilities on Spain (CRPD/C/ESP/CO/1 (19 October
2011)), paragraph 36

35 The Concluding Observations of the Committee on the Rights of
Persons with Disabilities on Tunisia (CRPD/C/TUN/CO/1 (13 May
2011)), paragraph 24-25

36 The Concluding Observations of the Committee on the Rights of
Persons with Disabilities on Peru (CRPD/C/PER/CO/1 (16-20 April
2012)), paragraph 28-29

37 The Concluding Observations of the Committee on the Rights of
Persons with Disabilities on China (CRPD/C/CHN/CO/1 (17-28
September 2012)), paragraph 23-24

107



The Rights of Persons with Mental Disabilities

one of which is the presence of a mental or intellectual disa-
bility.38 The High Commissioner concludes:

“This should not be interpreted to say that persons with
disabilities cannot be lawfully subject to detention for care
and treatment or topreventive detention, but that the legal
grounds upon which restriction of liberty is determined must
be de-linked from the disability and neutrally defined so as to
apply to all persons on an equal basis.”>°

Article 15 - Freedom from torture or cruel, inhuman
or degrading treatment or punishment

No one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment. In particular, no
one shall be subjected without his or her free consent to
medical or scientific experimentation.

States Parties shall take all effective legislative, administra-
tive, judicial or other measures to prevent persons with di-
sabilities, on an equal basis with others, from being subjec-
ted to torture or cruel, inhuman or degrading treatment or
punishment.

This directly incorporates the language of Article 7 of

the ICCPR an should be read alongside Articles 17 and 25 of
the CRPD.

Article 17 - Protecting the integrity of the person

Every person with disabilities has a right to respect for his or

her physical and mental integrity on an equal basis with others.

38

39

40

UN High Commissioner for Human Rights Annual Report, A/
HRC//10/48 (26 January 2009), paragraph 48

UN High Commissioner for Human Rights Annual Report, A/
HRC//10/48 (26 January 2009), paragraph 49

Involuntary placement and treatment of persons with mental health
problems, FRA 2012 (“FRA 2012”) at 22
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This is specifically aimed at addressing the issue of invo-
luntary treatment and the CRPD Committee requires states
to report to it on the measures they have adopted to ensure
that treatment is provided with the free and informed con-
sent of the person.?!

Article 25 - Health

States Parties recognize that persons with disabilities have
the right to the enjoyment of the highest attainable standard of
health without discrimination on the basis of disability. States
Parties shall take all appropriate measures to ensure access for
persons with disabilities to health services that are gender-sensi-
tive, including health-related rehabilitation. In particular, States
Parties shall:

a. Provide persons with disabilities with the same range,
quality and standard of free or affordable health care and pro-
grammes as provided to other persons, including in the area of
sexual and reproductive health and population-based public he-
alth programmes;

b. Provide those health services needed by persons with di-
sabilities specifically because of their disabilities, including early
identification and intervention as appropriate, and services de-
signed to minimize and prevent further disabilities, including
among children and older persons;

c. Provide these health services as close as possible to
people’s own communities, including in rural areas;

d. Require health professionals to provide care of the same
quality to persons with disabilities as to others, including on the
basis of free and informed consent by, inter alia, raising aware-
ness of the human rights, dignity, autonomy and needs of per-
sons with disabilities through training and the promulgation of
ethical standards for public and private health care;

41 FRA 2012 at 22
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e. Prohibit discrimination against persons with disabilities
in the provision of health insurance, and life insurance where
such insurance is permitted by national law, which shall be pro-
vided in a fair and reasonable manner;

f. Prevent discriminatory denial of health care or health
services or food and fluids on the basis of disability.

Article 25 brings together the concepts fo free and in-
formed consent and of autonomy, human right and dignity
of persons with disabilities. The European Agency for Fun-
damental Human Rights has stated that until the CRPD co-
mmittee decides on what an interpretation of Articles 15, 17
and 25 might mean when they are combined these provisions
will be challenging to apply at a practical level*2.

International Covenant on Civil and Political
Rights(ICCPR)

Article 9 (liberty and security)

- Everyone has the right to liberty and security of person. No
one shall be subjected to arbitrary arrest or detention. No
one shall be deprived of his liberty except on such grounds
and in accordance with such procedure as are established
by law.

- Anyone who is arrested shall be informed, at the time of
arrest, of the reasons for his arrest and shall be promptly
informed of any charges against him.

- Anyone arrested or detained on a criminal charge shall be
brought promptly before a judge or other officer authorized
by law to exercise judicial power and shall be entitled to tri-
al within a reasonable time or to release. It shall not be the
general rule that persons awaiting trial shall be detained in

42  FRA 2012 at 23
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custody, but release may be subject to guarantees to appear
for trial, at any other stage of the judicial proceedings, and,
should occasion arise, for execution of the judgment.

- Anyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings before a court, in order
that that court may decide without delay on the lawfulness
of his detention and order his release if the detention is not
lawful.

- Anyone who has been the victim of unlawful arrest or de-
tention shall have an enforceable right to compensation.

This is the earliest legally binding document guarantee-
ing a right to liberty and is understood as applying to persons
with mental health problems®3. It sets out basic standards in-
cluding safeguards** and the right to an effective remedy*°.

Article 16 (right to recognition before law)

Everyone shall have the right to recognition everywhere as
a person before the law.

This is the source of the right to equal recognition be-
fore the law which we seecontained also in Article 12 of the
CRPD. Various UN bodies have asserted the importance of
the link between legal capacity and a person’s capability to
assert their other fundamental rights, in particular as a way
of asserting their rights to protect themselves from torture or
deprivation of liberty*®.

43 FRA 2012 at 14
44 Article 9(4) of the ICCPR
45  Article 2(3) of the ICCPR
46 FRA 2013 at 14
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AIRE Centre selections from General
Comment No. 1 (2014) of the Committee on
the Rights of Persons with Disabilities.

What are General Comments?

General Comments (GC) are drafted by all the Com-
mittees which monitor compliance by states of international
treaties. Usually there is a committee for each international
treaty. There are international obligations contained in spe-
cific covenants or conventions, owed by states which have
signed up to the particular treaty, in this case a UN human
rights instrument, the Convention on the Rights of Persons
with Disabilities (the UNCRPD).. The Committee monitor-
ing compliance draws on the information that the it has re-
ceived from the States Parties (and from any “shadow” re-
ports sent in by INGO’s) and addresses specific issues that
those reports disclose. Sometime they refer — as in this case
- to a particular article of a convention; sometimes they refer
to a specific aspect of its implementation. They are intended
to assist states in understanding the content of particular as-
pects of the relevant Convention.

What is the significance of this GC?

This GC is a comment on Article 12 of the UNCRPD.
(Equal recognition before the law) (attached). This article
provides for equal recognition before the law of persons with
disabilities. The Article (and thus also the GC) is of general
application and covers persons with all types of disabilities
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both physical, mental and psycho-social. Many of its com-
ments and recommendations are more oriented towards the
rights of people with physical disabilities. But several are of
particular relevance to people whose disability is mental or
psychosocial.

What does the GC address?

It addresses the “general failure to understand that the hu-
man rights-based model of disability implies a shift from the
substitute decision-making paradigm to one that is based on
supported decision-making”. This means that instead of the
state (or other persons) taking decisions on behalf of person
with disabilities, those persons should be “ supported” in tak-
ing their own decisions. The freedom of a person with dis-
abilities to make choices - including, importantly, the free-
dom to make “ bad” choices is emphasised.

It also addresses the important of upholding the shift from
an assessment of “best interests” paradigm to one that is predi-
cated on the “best interpretation of will and preferences”

Historically, persons with disabilities have been denied
their right to legal capacity in many areas in a discriminatory
manner under substitute decision-making regimes such as
guardianship, conservatorship and mental health laws that
permit forced treatment. These practices must be abolished
in order to ensure that full legal capacity is restored to per-
sons with disabilities on an equal basis with others.

All persons with disabilities, including those with physi-
cal, mental, intellectual or sensory impairments, can be af-
fected by denial of legal capacity and substitute decision-
making. However, persons with cognitive or psycho-social
disabilities have been, and still are, disproportionately affect-
ed by substitute decision-making regimes and denial of legal
capacity. The Committee reaffirms that a person’s status as
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a person with a disability or the existence of an impairment
(including a physical or sensory impairment) must never be
grounds for denying legal capacity or any of the rights pro-
vided for in article 12.

Legal capacity and mental capacity are distinct con-
cepts

Legal capacity is the ability to hold rights and duties
(legal standing) and to exercise these rights and duties (legal
agency). It is the key to accessing meaningful participation
in society.

Mental capacity refers to the decision-making skills of
a person, which naturally vary from one person to another
and may be different for a given person depending on many
factors, including environmental and social factors.

Legal capacity consists of two strands. The first is the
legal standing to have rights, to be recognized as a legal per-
son before the law. The second is the legal agency to act on
those rights, and to have those actions recognized by the law.

It is this component that is frequently denied or dimin-
ished for persons with disabilities. Legal capacity means that
all people, including persons with disabilities, have legal
standing and legal agency simply by virtue of being human.
Therefore, both these strands of legal capacity must be recog-
nized for the right to legal capacity for persons with disabili-
ties to be fulfilled; they cannot be separated.

Mental capacity: The concept of mental capacity is
highly controversial in and of itself. It is not, as it is common-
ly presented, an objective, scientific and naturally occurring
phenomenon. Mental capacity is contingent on social and
political contexts, as are the disciplines, professions and prac-
tices which play a dominant role in assessing mental capacity.

Conflation of legal and mental capacity: In most of the
State party reports that the Committee has examined so far,
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the concepts of mental and legal capacity have been conflated
so that where a person is considered to have impaired deci-
sion-making skills, often because of a cognitive or psychoso-
cial disability, his or her legal capacity to make a particular
decision is consequently removed. This is decided simply:

on the basis of the diagnosis of an impairment (status
approach), or

where a person makes a decision that is considered to
have negative consequences (outcome approach), or

where a persons decision-making skills are considered
to be deficient (functional approach).

The functional approach attempts to assess mental ca-
pacity and deny legal capacity accordingly. (Often based on
whether an individual can understand the nature and con-
sequences of a decision and/or whether she/he can use or
weigh the relevant information.) This functional approach is
flawed for two key reasons. The first is that it is discrimina-
torily applied to people with disabilities. The second is that it
presumes to be able to accurately assess the inner-workings
of the human mind and to then deny a core human right -
the right to equal recognition before the law — when an indi-
vidual does not pass the assessment. In all these approaches,
a persons disability and/or decision-making skills are taken
as legitimate grounds for denying his or her legal capacity
and lowering his or her status as a person before the law.

Article 12 does not permit such discriminatory denial
of legal capacity, but rather requires that support be provided
in the exercise of legal capacity.

Support in the exercise of legal capacity must respect
the rights, will and preferences of persons with disabilities
and should never amount to substitute decision-making.

Advance planning It is frequently the case - for example
in the early stages of the onset of senile dementia— that indi-
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viduals are able to state their will and preferences which should
then be followed when they are no longer able to make these
clear. These are often called “ advance directives”

The ability to plan in advance is an important form of
support. People can state their will and preferences which
should be followed at a time when they may not be in a posi-
tion to communicate their wishes to others. All persons with
disabilities have the right to engage in advance planning
and should be given the opportunity to do so on an equal
basis with others. A choice of various forms of advance
planning mechanisms can be provided by State parties to
accommodate various preferences, but all options should be
non-discriminatory..

The point at which an advance directive enters into force
(and ceases to have effect) should be decided by the person
in the text of the directive and should not be based on an as-
sessment that the person lacks mental capacity.

The difference between “best interpretation of will
and preference” and “best interests” determinations - this
part of the comment steers authorities away from an approach
that is predicated on what the authorities consider to be in
the person’s “ best interests” and towards an approach that it
predicated on attempting to interpret the “will and preference”
of the individual

Where, after significant efforts have been made, it is not
practicable to determine the will and preference of an indi-
vidual, ‘best interpretation of will and preference’ must re-
place ‘best interests’ determinations. This respects the rights,
will and preferences of the individual, according to Article
12 (4).

The ‘best interests’ principle is not a safeguard which
complies with article 12 in relation to adults. The ‘will and
preference’ paradigm must replace the ‘best interests’ para-
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digm to ensure that persons with disabilities enjoy the right
to legal capacity on an equal basis with others.

Supported decision making

Access to finance and property has traditionally been de-
nied to persons with disabilities based on the medical model
of disability. This approach of denying persons with disabili-
ties legal capacity for financial matters must be replaced with
support to exercise legal capacity, in accordance with article
12, paragraph 3

State parties concerned must “review the laws allowing
for guardianship and trusteeship, and take action to develop
laws and policies to replace regimes of substitute decision-
making by supported decision-making, which respects the
person’s autonomy, will and preferences”

Substitute decision-making regimes (which the GC
says must be replaced) can take many different forms, in-
cluding plenary guardianship, judicial interdiction and par-
tial guardianship. They have certain common characteristic
and can be defined as systems where

(i) legal capacity is removed from a person, even if this is
just in respect of a single decision;

(ii) a substitute decision-maker can be appointed by
someone other than the person concerned, and this can be
done against his or her will or

(iii) any decision made by a substitute decision-maker is
based on what is believed to be in the objective “best inter-
ests” of the person concerned, as opposed to being based on
the person’s own will and preferences.

Supported decision-making regimes (which the GC
says should replace substitute decision making) can also take
many forms, but they should all incorporate certain key pro-
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visions to ensure compliance with article 12 of the Conven-
tion, including the following:

(i) Supported decision-making must be available to all.
A personss level of support needs (especially where these are
high) should not be a barrier to obtaining support in decisi-
on-making;

(ii) All forms of support in the exercise of legal capacity
(including more intensive forms of support) must be based
on the will and preference of the person, not on what is per-
ceived as being in his or her objective best interests;

(iii)A persons mode of communication must not be a
barrier to obtaining support in decision-making, even where
this communication is non-conventional, or understood by
very few people;

(iv)Legal recognition of the support person(s) formally
chosen by a person must be available and accessible, and the
State has an obligation to facilitate the creation of support,
particularly for people who are isolated and may not have
access to naturally occurring supports in the community.
This must include a mechanism for third parties to verify the
identity of a support person as well as a mechanism for third
parties to challenge the action of a support person if they be-
lieve that the support person is not acting based on the will
and preference of the person concerned;

(v) In order to comply with the requirement set out in
article 12, paragraph 3, of the Convention that State parties
must take measures to “provide access” to the support requi-
red, State parties must ensure that support is available at no-
minal or no cost to persons with disabilities and that lack of
financial resources is not a barrier to accessing support in the
exercise of legal capacity;

(vi)Support in decision-making must not be used as jus-
tification for limiting other fundamental rights of persons

118



AIRE Centre selections from General Comment No. 1 (2014)...

with disabilities, especially the right to vote, the right to mar-
ry (or establish a civil partnership) and found a family, repro-
ductive rights, parental rights, the right to give consent for
intimate relationships and medical treatment, and the right
to liberty;

(vii) The person must have the right to refuse support
and terminate or change the support relationship at any time;

(viii) Safeguards must be set up for all processes relating
to legal capacity and support in exercising legal capacity. The
goal of safeguards is to ensure that the person’s will and pre-
ferences are respected.

(ix) The provision of support to exercise legal capacity
should not hinge on mental capacity assessments; new, non-
discriminatory indicators of support needs are required in
the provision of support to exercise legal capacity.

Training

Police officers, social workers, and other first responders
must be trained to recognize persons with disabilities as full
persons before the law and to give the same weight to com-
plaints and statements from persons with disabilities as they
would give to non-disabled persons. This entails training and
awareness-raising in these important professions.

Liberty and security

The denial of the legal capacity of persons with disabiliti-
es and their detention in institutions against their will, either
without their consent or with the consent of a substitute de-
cision-maker, is an ongoing problem. This practice constitu-
tes arbitrary deprivation of liberty and violates articles 12 and
14 of the Convention. State parties must refrain from such
practices and establish a mechanism to review cases where-
by persons with disabilities have been placed in a residential
setting without their specific consent.
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Forced treatment by psychiatric and other health and
medical professionals is a violation of the right to equal re-
cognition before the law and an infringement of the rights to
personal integrity (art. 17), freedom from torture (art. 15),
and freedom from violence, exploitation and abuse (art. 16).
This practice denies the legal capacity of a person to choose
medical treatment and is therefore a violation of article 12 of
the Convention. State Parties must, instead, respect the legal
capacity of persons with disabilities to make decisions at all
times, including in crisis situations, ensure that accurate and
accessible information is provided about service options and
that non-medical approaches are made available, and provide
access to independent support. State parties have an obligati-
on to provide access to support for decisions regarding psyc-
hiatric and other medical treatment.

Forced treatment is a particular problem for persons
with psychosocial, intellectual and other cognitive disabiliti-
es. State parties must abolish policies and legislative provisi-
ons that allow or perpetrate forced treatment, as it is an on-
going violation found in mental health laws across the globe,
despite empirical evidence indicating its lack of effectiveness
and the views of people using mental health systems who
have experienced deep pain and trauma as a result of forced
treatment. The Committee recommends that State parties
ensure that decisions relating to a persons physical or mental
integrity can only be taken with the free and informed con-
sent of the person concerned.

Segregation:

This section looks at the ongoing problem of placing people
in institutions but whilst emphasising the right to support in the
exercise of legal capacity, but apart from emphasising the role of
“ communities” does not address the question of how the state
should carry out its obligations to provide for independent living
for those who cannot provide for themselves under article 19
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The segregation of persons with disabilities in instituti-
ons continues to be a pervasive and insidious problem that
violates a number of the rights guaranteed under the Con-
vention. The problem is exacerbated by the widespread deni-
al of legal capacity to persons with disabilities, which allows
others to consent to their placement in institutional settings.
The directors of institutions are also commonly vested with
the legal capacity of the persons residing therein. This places
all power and control over the person in the hands of the
institution.

In order to comply with the Convention and respect the
human rights of persons with disabilities, deinstitutionaliza-
tion must be achieved and legal capacity must be restored to
all persons with disabilities, who must be able to choose whe-
re and with whom to live (art. 19). A person’s choice of where
and with whom to live should not affect his or her right to
access support in the exercise of his or her legal capacity.

Implementation at national level to ensure the full im-
plementation of article 12 of the Convention on the Rights of
Persons with Disabilities

State parties should:

(a) Recognize persons with disabilities as persons before
the law, having legal personality and legal capacity in all as-
pects of life, on an equal basis with others. This requires the
abolition of substitute decision-making regimes and mecha-
nisms that deny legal capacity which discriminate in purpose
or effect against persons with disabilities. It is recommended
that State Parties create statutory language protecting the
right to legal capacity on an equal basis for all;

(b) Establish, recognize and provide persons with dis-
abilities with access to a broad range of supports in the exer-
cise of their legal capacity. Safeguards for these supports must
be premised on respect for the rights, will and preferences of
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persons with disabilities. The supports should meet the crite-
ria set out in paragraph 25 above on the obligations of State
parties to comply with article 12, paragraph 3, of the Con-
vention;

(c) Closely consult with and actively involve persons
with disabilities, including children with disabilities, through
their representative organizations, in the development and
implementation of legislation, policies and other decision-
making processes give effect to article 12.

State Parties are encouraged to:

undertake or devote resources to the research and de-
velopment of best practices respecting the right to equal rec-
ognition of the legal capacity of persons with disabilities and
support in the exercise of legal capacity;

develop effective mechanisms to combat both formal
and informal substitute decision-making;

ensure that persons with disabilities have the opportu-
nity to make meaningful choices in their lives and develop
their personalities, to support the exercise of their legal ca-

pacity.
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INTERNATIONAL STANDARDS
- RECOMMENDATIONS, STATEMENTS,
RESOLUTIONS OR REPORTS

These recommendations or reports are non-binding.
However, they provide a useful indication of the accepted
international standards and norms relating to the care of
persons with mental health disabilities, in particular in rela-
tion to the avoidance of torture or ill treatment, legal capac-
ity involuntary placement and treatment and deprivation of
liberty.

UN Report of the Special Rapporteur on Torture, Man-
fred Nowak (A/63/175) 28 July 2008

62. The use of psychiatry as a means of torture or ill-trea-
tment for the purpose of political repression, in the context of
the fight against terrorism and, to a lesser extent, in treatment
inflicted in order to attempt to suppress, control and modify
the sexual orientation of individuals has been well documented.
However, the Special Rapporteur notes that abuse of psychia-
try and forcing it upon persons with disabilities, and primarily
upon persons with mental or intellectual disabilities, warrants
greater attention.

63. Inside institutions, as well as in the context of forced
outpatient treatment, psychiatric medication, including neuro-
leptics and other mind-altering drugs, may be administered to
persons with mental disabilities without their free and informed
consent or against their will, under coercion, or as a form of pu-
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nishment. The administration in detention and psychiatric in-
stitutions of drugs, including neuroleptics that cause trembling,
shivering and contractions and make the subject apathetic and
dull his or her intelligence, has been recognized as a form of
torture. In Viana Acosta v. Uruguay, the Human Rights Com-
mittee concluded that the treatment of the complainant, which
included psychiatric experiments and forced injection of tra-
nquilizers against his will, constituted inhuman treatment. The
Special Rapporteur notes that forced and non-consensual admi-
nistration of psychiatric drugs, and in particular of neurolepti-
cs, for the treatment of a mental condition needs to be closely
scrutinized. Depending on the circumstances of the case, the
suffering inflicted and the effects upon the individual’s health
may constitute a form of torture or ill-treatment.

UN Report of the Special Rapporteur on Torture and
other cruel, inhuman or degrading treatment or pu-
nishment, Juan, E. Mendez (A/HRC/22/53) (1 Feb 2013)

89. The Special Rapporteur calls upon all States to:
[...]

(b) Impose an absolute ban on all forced and non-consen-
sual medical interventions against persons with disabilities, in-
cluding the non-consensual administration of psychosurgery,
electroshock and mind-altering drugs such as neuroleptics, the
use of restraint and solitary confinement, for both long- and
short-term application. The obligation to end forced psychiatric
interventions based solely on grounds of disability is of imme-
diate application and scarce financial resources cannot justify
postponement of its implementation.

(c) Replace forced treatment and commitment by services
in the community. Such services must meet needs expressed by
persons with disabilities and respect the autonomy, choices, di-
gnity and privacy of the person concerned, with an emphasis
on alternatives to the medical model of mental health, including
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peer support, awareness-raising and training of mental health-
care and law enforcement personnel and others.
[..]47

UN Committee on the Rights of Persons with
Disabilities - Draft General Comment
on Article 12 (25 November 2013):

7. States must holistically examine all areas of law to ensure
that the right of persons with disabilities to legal capacity is not
restricted on an unequal basis with others. Historically, persons
with disabilities have been denied their right to legal capacity in
many areas in a discriminatory manner under substitute decisi-
on-making regimes such as guardianship, conservatorship and
mental health laws that permit forced treatment. These practi-
ces must be abolished in order to ensure that full legal capacity
is restored to persons with disabilities on an equal basis with
others.

[...]

38. As has been stated in several concluding observations,
forced treatment by psychiatric and other health and medical
professionals is a violation of the right to equal recognition be-
fore the law and an infringement of the rights to personal inte-
grity (art. 17), freedom from torture (art. 15), and freedom from
violence, exploitation and abuse (art. 16). This practice denies
the legal capacity of a person to choose medical treatment and
is therefore a violation of article 12 of the Convention. States
parties have an obligation to provide access to support for deci-
sions regarding psychiatric and other medical treatment. Forced
treatment is a particular problem for persons with psychosocial,
intellectual and other cognitive disabilities. States must abolish

47 UN Report of the Special Rapporteur on Torture and other cruel, in-
human or degrading treatment or punishment, Juan, E. Mendez (A/
HRC/22/53) (1 Feb 2013) at paragraph 89
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policies and legislative provisions that allow or perpetrate forced
treatment, as it is an ongoing violation of mental health laws
across the globe, despite empirical evidence indicating its lack
of effectiveness and the views of people using mental health sy-
stems who have experienced deep pain and trauma as a result of
forced treatment. The Committee recommends that States par-
ties ensure that decision relating to a person’s physical or mental
integrity can only be taken with the free and informed consent
of the person concerned.*8

UN Working Group on Arbitrary Detention

There is some evidence that the United Nations™ appro-
ach before the introduction of the CRPD is reflective of a
medical model of disability. See the following extract from a
report of the Working Group on Arbitrary Detention:

“Various factors may give rise to deprive of his liberty
someone, showing the signs of mental illness: to conduct a
medical examination whether or not that person is in fact
suffering from mental illness, and if so, to identify the nature
of the illness. If his mental illness is established, deprivation
of liberty may be motivated by the need of medical treatment,
to which the patient is unwilling to subject himself. In ad-
dition, in some cases confinement of psychiatric patients in
closed institutions may prove necessary to prevent the harm

which the patient might cause to others or to himself”*°

48 UN Committee on the Rights of Persons with Disabilities — Draft
General Comment on Article 12 (25 November 2013) at paragraphs 7
and 38

49  E/CN.4/2005/6, 1 December 2004, COMMISSION ON HUMAN
RIGHTS, Sixty-first session, Item 11 (a) of the provisional agenda,
CIVIL AND POLITICAL RIGHTS, INCLUDING THE QUESTION
OF TORTURE AND DETENTION, Report of the Working Group
on Arbitrary Detention (“HRC Report”)
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This approach requires the establishment of a medical
diagnosis and, if such a diagnosis is forthcoming, enables a
consideration of whether a deprivation of liberty may be ne-
cessary.

After this passage the Working Group go on to consider
the important protections in place to safeguard individuals
who are deprived of their liberty, including the safeguard of
regular independent review.”® It adopts an interpretation of
‘deprivation of liberty’ that seems to attempt to ensure that
these safeguards apply in certain objectively determinable
concrete circumstances. The Working Group states:

“Psychiatric detention as an administrative measure
may be regarded as deprivation of liberty when the person
concerned is placed in a closed establishment which he may
not leave freely>!

Notably, this test does not appear to take into account
as a factor the degree of severity of the person’s impairment
or the ‘normality’ of their life in the establishment. This is in
line with Article 14 of the CRPD.

50 HRC Report at paragraph 58
51 Ibid., paragraph 58(a)
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European Convention on Human Rights (ECHR)
(including jurisprudence of the European Court of
Human Rights (ECtHR)

Article 3 (Prohibition on torture)

No one shall be subjected to torture or to inhuman or de-
grading treatment or punishment.

It is clear and well recognised that persons who are de-
prived of their liberty are more vulnerable to abuse than tho-
se who retain their autonomy and independence so that the
protection of Article 3 ECHR (the prohibition on inhuman
or degrading treatment) may be involved?. There are relati-
vely few cases at the ECtHRon mental health treatment and
Article 3.

Kudla v. Poland sets out the standards for inhuman and
degrading treatment stating:

“the Court has consistently stressed that the suffering
and humiliation involved must in any event go beyond that
inevitable element of suffering or humiliation connected with
a given form of legitimate treatment or punishment.”>

52 See for example in the UK most recently the Winterbourne View
Report https://www.gov.uk/government/publications/winterbourne-
view-hospital-department-of-health-review-and-response and the re-
cent convictions on 23 August 2013 of the Care Assistants at Whipps
Cross Hospital http://www.bbc.co.uk/news/uk-england-23808971

53  ECtHR, Kudla v/ Poland, Application No. 30210/96
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Although it has not elaborated much further on what
elements might be>.

Article 5 (Right to liberty and security)

1. Everyone has the right to liberty and security of person.

No one shall be deprived of his liberty save in the following
cases and in accordance with a procedure prescribed by law:

()
(b)

(0)

(d)

(e)

()

the lawful detention of a person after conviction by a
competent court;

the lawful arrest or detention of a person for non-
compliance with the lawful order of a court or in or-
der to secure the fulfilment of any obligation prescri-
bed by law;

the lawful arrest or detention of a person effected for
the purpose of bringing him before the competent
legal authority of reasonable suspicion of having co-
mmitted and offence or when it is reasonably consi-
dered necessary to prevent his committing an offence
or fleeing after having done so;

the detention of a minor by lawful order for the pur-
pose of educational supervision or his lawful detenti-
on for the purpose of bringing him before the compe-
tent legal authority;

the lawful detention of persons for the prevention of
the spreading of infectious diseases, of persons of un-
sound mind, alcoholics or drug addicts, or vagrants;

the lawful arrest or detention of a person to prevent
his effecting an unauthorized entry into the country
or of a person against whom action is  being taken
with a view to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in
a language which he understands, of the reasons for his
arrest and the charge against him.

54 FRA 2012 at 24
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3. Everyone arrested or detained in accordance with the pro-
visions of paragraph 1(c) of this article shall be brought
promptly before a judge or other officer authorized by law
to exercise judicial power and shall be entitled to trial wi-
thin a reasonable time or to release pending trial. Release
may be conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or de-
tention shall be entitled to take proceedings by which the
lawfulness of his detention shall be decided speedily by a
court and his release ordered if the detention is not lawful.

5. Everyone who has been the victim of arrest or detention in
contravention of the provisions of this article shall have an
enforceable right to compensation.

Article 5 of the ECHR provides that everyone has a right
to liberty and security of person. Liberty means physical li-
berty of person, not just a freedom to choose.> The Article 5
right is qualified and so is subject to a number of exceptions,
one of which is particularly relevant in this context: depriva-
tion of liberty may be justified based on objective evidence of
a medical condition constituting an ‘unsound mind’>®

As this exception suggests, the ECHR is reflective of a
model of disability that places trust in the medical profe-
ssion.>” This medical model of disability understands disa-
bility as rooted primarily in a persons bodily impairments.
The existence of such impairments may form the basis of a
justification of an interference with a person’s human rights,
subject to certain conditions and procedural safeguards.

The adoption of a relatively wide concept of ‘deprivati-
on of liberty’ would ensure that more measures restricting

55 ECtHR, Engel v The Netherlands, Application no. 5100/71; 5101/71;
5102/71; 5354/72; 5370/72 at para 58

56  Article 5(1)(e) of the ECHR
57  See Winterwerp v The Netherlands, App. No. 6301/73, 24.10.79
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liberty are subject to scrutiny. Such scrutiny is required by
Article 5(4), even in cases where a deprivation of liberty is
justified. The concept of ‘deprivation of liberty’ is the gateway
to protections under international law, not only under Article
5 of the ECHR, but also other international standards such
as the UN Body of Principles for the Protection of All Per-
sons under any Form of Detention or Imprisonment.”® This
is also the case for some domestic legislation which insert the
meaning of deprivation of liberty under Article 5 ECHR di-
rectly into the legislation, for example the Mental Capacity
Act 2005 in the UK.

The meaning of ‘deprivation of liberty’

The European Union Agency on Fundamental Rights
takes a broad view of the scope of Article 5 in involuntary
placement situations:

“The application of Article 5 is triggered not by whether
or not a person is in fact restrained or detained, but instead
by whether he or she is placed in an institution against his or
her will and cannot leave without authorisation.”®

The ECtHR has indicated that objective element of the
concept of deprivation of liberty, which was the primary fo-
cus of the Cheshire West cases,%® is met in respect of “confi-
nement in a particular restricted space for a not negligible
length of time.”

The starting point must be the concrete situation. Key
factors in determining whether a situation amounts to a de-

58 UN General Assembly Resolution 43/173

59  FRA report 2012: Involuntary placement and involuntary treatment
of persons with mental health problems, page 17

60  Although we note the importance of consent as an issue more widely,
as highlighted recently by the ECtHR in Plesé v Hungary, App. No.
41242/08, 02 October 2012
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privation of liberty, rather than merely a restriction on liber-
ty, include the type of measures imposed, the duration of de-
tention and the effects and manner of implementation of the
measures.®!

In recent cases relating to detention on mental health
grounds, the Court has stated that “the key factor” in deter-
mining whether there was a deprivation of liberty in those
cases was whether the management of the care homes in
question exercised complete and effective control over the
person’s treatment, care, residence and movement.®2 An
important element of assessing that factor appears to have
been whether or not a person is free to leave the placement
in question without the management’s permission. Although
duration is a relevant factor in determining whether there is
a deprivation of liberty, nonetheless a deprivation can occur
even if the detainee has been held only for a short period.®3

This relatively wide scope can to be understood in light
of the underlying purpose of Article 5 and its nature as a qu-
alified right. The Grand Chamber of the ECtHR has stated:

“The Convention requirement for an act of deprivation
of liberty to be amenable to independent judicial scrutiny is
of fundamental importance in the context of the underlying
purpose of Article 5 of the Convention to provide safeguards
against arbitrariness”®*

61  Guzzardi v. Italy, App. No. 7367/76, 06 November 1980, paragraph 92

62  See e.g. Mihailovs v Latvia, App. No. 35939/10, 22 January 2013; DD
v Lithuania, App. No. 13469/06, 14 February 2012; and Kedzior v Po-
land, App. No. 45026/07, 17 October 2012

63  Rantsev v. Cyprus and Russia, App. No. 25965/04, 07 January 2010,
paragraph 317

64  Stanev v Bulgaria, App. No. 36760/06, Grand Chamber, 17 January
2012, paragraph 170
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Unsound mind

The meaning of unsound mind within Article 5(1)(e)
for the purposes of justifying a deprivation of liberty must be
carefully construed. A parallel can be drawn with an ECtHR
ruling on the meaning of the term “alcoholics” also used in
Article 5(1)(e). In the case of Litwa v Poland. The ECtHR was
called upon to consider whether he term “alcoholics” should
include temporary episodes of drunkenness within its defi-
nition for the purposes of considering the lawfulness of de-
privations of liberty under the ECHR. This was a subject of
much debate and the ECtHR looked to the intention of the
drafters of the ECHR in its travauxpréparatoires. It conclu-
ded that it could be included:

“60. The Court observes that the word “alcoholics”, in its
common usage, denotes persons who are addicted to alcohol.
On the other hand, in Article 5 § 1 of the Convention this
term is found in a context that includes a reference to seve-
ral other categories of individuals, that is, persons spreading
infectious diseases, persons of unsound mind, drug addicts
and vagrants. There is a link between all those persons in
that they may be deprived of their liberty either in order to
be given medical treatment or because of considerations dic-
tated by social policy, or on both medical and social grounds.
It is therefore legitimate to conclude from this context that a
predominant reason why the Convention allows the persons
mentioned in paragraph 1 (e) of Article 5 to be deprived of
their liberty is not only that they are dangerous for public
safety but also that their own interests may necessitate their
detention (see the Guzzardi v. Italy judgment of 6 November
1980, Series A no. 39, pp. 36-37, § 98 in fine).

61. This ratio legis indicates how the term ‘alcoholics”
should be understood in the light of the object and purpose
of Article 5 § 1 (e) of the Convention. It indicates that the
object and purpose of this provision cannot be interpreted as
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only allowing the detention of “alcoholics” in the limited sense
of persons in a clinical state of “alcoholism”. The Court con-
siders that, under Article 5 § 1 (e) of the Convention, persons
who are not medically diagnosed as “alcoholics”, but whose
conduct and behaviour under the influence of alcohol pose
a threat to public order or themselves, can be taken into cu-
stody for the protection of the public or their own interests,
such as their health or personal safety.

There were some separate opinions in Litwa®. In one se-
parate opinion, Judge Bonellonoted:

Article 5 § 1 (e) permits “the lawful detention of per-
sons for the prevention of the spreading of infectious diseases,
of persons of unsound mind, alcoholics, drug addicts or va-
grants”. These classifications share one common factor: they
refer to continuing or habitual states of socially dangerous
conditions or attitudes, but not to one-off, transient mani-
festations. A vagrant is a person who lives a life of vagrancy,
not anyone who temporarily happens to have no fixed abode.
Drug addiction, too, relates to a continuing situation, not to
an isolated consumption of a prohibited substance. To be of
unsound mind, again, represents a condition of extended
impairment of mental processes, rather than any isolated
bout of aberrant behaviour.(emphasis added)

By analogy with the approach taken by the majority in
Litwa, consideration needs to be given to whether it is possi-
ble, for the purposes of justifying a deprivation of liberty, to
consider that persons who temporarily lack mental capacity,
wholly or partially and for whatever reason, can be consi-
dered as being of “unsound mind” in the same way that the
Court found it possible to consider persons who were simply
drunk to come within the classification of “alcoholics” for the

65 ECtHR, WitoldLitwa v. Poland, Application no. 26629/95, 4 April
2000
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purpose of their deprivation of liberty . If the concept of “
unsound mind” is only applied to persons with diagnosable-
mental disorders, and is not applied to persons who, for wha-
tever reason, de facto lack the mental capacity at the relevant
time to consent to placement or treatment some persons in
need of treatment may fall outside the definition of “unsound
mind” and may thus not be able to be lawfully deprived of
their liberty however much this might be in their best inte-
rests . The approach that has been adopted in the UK, which
has accepted a broad definition of unsound mind® has not
yet been tested in Strasbourg.®”

The connotations that a term such as “persons of unso-
und mind” in Article 5(1)(e) of the ECHR, had in 1950 may
be wholly inappropriate to be applied to situations when the
necessity of a deprivation of liberty is based on understan-
ding the complex nature of many mental disorders, learning
disabilities and conditions such as “locked in syndrome” whi-
ch has evolved so far from that time. The important thing is
that the ECtHR keeps pace with those developments, altho-
ugh in the interest of legal certainty, the ECtHR will always
follow them rather than spearheading them.

66 G vE &Ors [2010] EWCA Civ 822 (16 July 2010) at para 60

67  Protocol 16 to the ECHR was adopted by the Committee of Ministers
in 2013 and is now open for signature and ratification. The Protocol,
when in force, will permit the supreme courts of all contracting par-
ties to it to refer “questions of principle relating to the interpretation
or application of the rights and freedoms defined in the Convention
or the Protocols thereto” - in a similar way to the possibility which
exists under article 267 TFEU for references to be made to the CJEU.
The ECtHR will thus be able to provide a national supreme court
with guidance as to the interpretation to be given to a term such as
‘deprivation of liberty” which the national supreme court will then
be able to use to inform the decision which it takes on the particular
facts of the case.
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Significantly, the ECHR is a “living instrument” and is
to be interpreted in the light of the attitudes and conditions
prevailing in the present day rather than those which preva-
iled 60 years ago when it was drafted®®. The changing atti-
tudes to homosexuality69, children born out of wedlock”9,
transsexuals, conscientious objection to military service’!,
corporal punishment in schools, rape in marriage and the
death penalty’? have all been reflected in the Court’s case law.
Concepts such as the right private life found in Article 8(2)
of the ECHR have expanded to include such matters as moral
and physical integrity. The Contracting Parties to the ECHR
are obliged under Article 53 to apply the ECHR in a manner
consistent with any other international obligations now bin-
ding on a state, even if those obligations did not exist at the
time of the Conventions drafting and adoption, for example
the Convention on the Rights of the Child or the Convention
on the Rights of Persons with Disabilities.

Lack of capacity whether clinically or legally determined
will often be partial and a person who is for example inca-
pable of managing his or her financial affairs is often quite
capable of making choices relating to food clothing TV pro-
grammes or even more serious matters . Under the ECHR a

68 ECtHR, Tyrer v. UK, Application no. 5856/72, 25 April 1978 at para
31; ECtHR, Johnston v. Ireland, Application no. 9697/82, 18 Decem-
ber 1986 at para 53; ECtHR, Inze v. Austria, Application no. 8695/79,
28 October 1987

69 ECtHR, Dugeon v. UK, Application no. 7525/76, 22 October 1981;
ECtHR, Schalk and Kopf v. Austria, Application no. 30141/04, 24
June 2010

70  ECtHR, Johnston v. Ireland, Application no. 9697/82, 18 December
1986 ECtHR, Inze v. Austria, Application no. 8695/79, 28 October
1987

71 ECtHR, Bayatyan v. Armenia, Application no. 23459/03, 7 July 2011

72 ECtHR, Ocalan v. Turkey, Application no. 46221/99, 12 May 2005
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“mentally ill” person can bring a case to Strasbourg even if
they would be required to act through their guardian in the
domestic courts and the concept of “partial guardianship” is
common across Europe”?.

However Article 1 of the ECHR requires the state to take
the necessary steps to prevent a harm of which it knew or ou-
ght to have known”# and reconciling that duty with personal
autonomy in situations where capacity is in doubt is a great
challenge.

A deprivation of liberty imposed on a person adjudged
to be of “unsound mind” must still be necessary and propor-
tionate to comply with Article 5(1) and must be subject to
the procedural safeguards inherent in that article as well as to
the review specified under Art 5(4)

The ECtHR has considered this:

“68. In ordering the applicant’s psychiatric detention, no
in-depth consideration was given to the rational or irrational
character of his choice to refuse hospitalisation, to the actu-
al nature of the envisaged involuntary treatment or to the
medical benefits which could be achieved through that trea-
tment, or to the possibilities of applying a period of observa-
tion or requiring the applicant to pursue outpatient care. In
this connection, the Court finds it regrettable that no weight
whatsoever was attributed to the applicant’s non-consent, al-
though his legal capacity had not been removed, for exam-
ple by placing him under guardianship. (emphasis added)

It cannot therefore be said that the decision to deprive
the applicant of his liberty was based on an assessment of all

73 See for example ECtHR, Kiss v. Hungary, Application no. 38832/06,
20 May 2010 and FRA Report on the Legal capacity of persons with
intellectual disabilities and persons with mental health problems

74  ECtHR, Osman v. UK, Application no. 23452/94, 28 October 1998;
and ECtHR, Z v UK, Application no. 29392/95, 10 May 2001
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the relevant factors including the therapeutic prospects or the
viability of less invasive alternatives, as required also by the
United Nations Principles for the Protection of Persons with
Mental Illness and the Improvement of Mental Health Care
[...] The Court would note in this connection that the natio-
nal law does not provide in this case for alternatives such as
the postponement of a decision pending observation [...]

69. 1t follows from the above that the Court is not per-
suaded that the applicant’s mental disorder was of a kind or
degree warranting compulsory confinement. Therefore his
detention fell short of the conditions assumed by Article 5§ 1
(e) of the Convention. There has thus been a violation of that

provision”>”

The ECtHR recently affirmed that the difference be-
tween deprivation of liberty and restrictions on liberty of
movement(the latter being governed by Article 2 of Protocol
No. 4)76 is merely one of degree or intensity, and not one of
nature or substance. In order to determine whether someone
has been deprived of his liberty, the starting point must be
his concrete situation and account must be taken of a whole
range of criteria such as the type, duration, effects and man-
ner of implementation of the measure in question.””

The focus of the ECtHR in these affirmations appears to
be on objectively determinable restrictive measures that are
sufficiently intense to amount to a deprivation of liberty. The
key factors they point to are elements that are likely to pres-
ent themselves from the perspective of the person affected.
There is no obvious indication here that the reason, purpose

75 ECtHR, Ples6 v. Hungary, Application no. 41242/08, 2 October 2012
at paras 68 and 69

76 ~ The UK is not a party to this Protocol

77  ECtHR [GC], Stanev v. Bulgaria, Application no. 36760/06, 17 Janu-
ary 2012, paragraph 115
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or motive of the person implementing a restrictive measure
is a relevant factor for this purpose. The focus is on the mea-
sures themselves.

In HM. v Switzerland the Court seemed to take into
account an authority’s ostensibly benevolent reasons for mo-
ving an elderly lady into a care home from her own home,
where the hygiene and living conditions were poor when
considering whether she had been deprived of her liberty”s.
In more recent cases the Court seems to have interpreted the
HM case as turning on the issue of consent.”” A similar in-
terpretation of H.M. emerges from the more recent Grand
Chamber judgment in Stanev.80

That case law of the ECtHR has evolved in this respect
is clear from the unanimous Grand Chamber judgment in
Creangd v Romania:8!

“The Court notes that [...] the purpose of the presence
of individuals at police stations, or the fact that the parties
concerned had not asked to be able to leave, were considered
to be decisive factors... The case-law has evolved since then as
the purpose of measures by the authorities depriving appli-
cants of their liberty no longer appears decisive for the Court’s
assessment of whether there has in fact been a deprivation of
liberty. To date, the Court has taken this into account only at
a later stage of its analysis, when examining the compatibility
of the measure with Article 5 § 1 of the Convention.”

78 ECtHR, H.M. v Switzerland, App. No. 39187/98, 26.02.02, paragraph
48; although the view of the majority was subject to a strong dissent-
ing judgment from Judge Loucaides

79  Professor Richard Stone, ‘Deprivation of Liberty: The scope of Article
5 of the European Convention on Human Rights’ in the European
Human Rights Law Review, Issue 1, 2012

80  Stanev v Bulgaria, App. No. 36760/06, Grand Chamber, 17 January
2012, paragraph 130-131

81  Creangd v Romania, App. No. 29226/03, Grand Chamber, 23 Febru-
ary 2012, paragraph 93

139



The Rights of Persons with Mental Disabilities

Shortly after Creangd, the Grand Chamber (with six of
the same judges sitting) delivered its judgment in Austin v
UK, (the “kettling” case) with three dissensions.®? The Grand
Chamber in Austin found that it could have regard to the
specific context and circumstances of restrictive measures
imposed in determining whether they amount to a depriva-
tion of liberty.3% The Creanga judgment makes clear that an
authority’s motive or object is not relevant to the question of
whether there has been a deprivation of liberty:

“Indeed, it is clear from the Courts case-law that an
underlying public interest motive, for example to protect the
community against a perceived threat emanating from an in-
dividual, has no bearing on the question whether that person
has been deprived of his liberty, although it might be relevant
to the subsequent inquiry whether the deprivation of liberty
was justified under one of the subparagraphs of Article 5 §
I.... The same is true where the object is to protect, treat or
care in some way for the person taken into confinement,
unless that person has validly consented to what would
otherwise be a deprivation of liberty.* (emphasis added)

The focus of recent cases, such as Staney, on the details
of the measures themselves suggests that reason and purpose
should not be relevant factors in determining whether there
is a deprivation of liberty. A woman with dementia placed in
a care home without her consent may have been deprived of
her liberty. Such a deprivation of liberty may be justifiable.
Whether a particular measure amounts to a deprivation of
liberty is different from whether it is justified. As a matter
of legal principle, two quite separate and distinct questions:

82 Austin v United Kingdom, App. Nos. 39692/09 40713/09 41008/09, 15
March 2012

83  Ibid., paragraph 59
84  Ibid., paragraph 58

140



European Standards - Treaties

Has there been a deprivation of liberty? And, if so, can it be
justified?”

Recent case law supports this statement and suggests
that the authorities’ reasons or motives for imposing mea-
sures restricting liberty are relevant to whether or not those
measures are justifiable rather than to whether they amount
to a deprivation of liberty. In X v Finland the Court stated:

“One general principle established in the case-law is that
detention will be ‘arbitrary” where, despite complying with
the letter of national law, there has been an element of bad
faith or deception on the part of the authorities.”s>

Nor can it be for administrative convenience.

The caselaw of the ECtHR seems now to have reached
the point where a benevolent purpose or aim should not a
relevant factor in determining whether a measure amounts
to a deprivation of liberty even though it may be more likely
to justify it provided that it falls within one of the permitted
exceptions

Article 6 (Right to a fair trial)

1. In the determination of his civil rights and obligations or
of any criminal charge against him, everyone is entitled to
a fair and public hearing within a reasonable time by an in-
dependent and impartial tribunal established by law. Judge-
ment shall be pronounced publicly by the press and public
may be excluded from all or part of the trial in the interest
of morals, public order or national security in a democra-
tic society, where the interests of juveniles or the protecti-
on of the private life of the parties so require, or the extent
strictly necessary in the opinion of the court in special cir-

85 X v Finland, application no. 34806/04, Chamber Judgment, 3 July,
paragraph 147
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cumstances where publicity would prejudice the interests
of justice.
2. Everyone charged with a criminal offence shall be presu-
med innocent until proved guilty according to law.
3. Everyone charged with a criminal offence has the following
minimum rights:
(a) to be informed promptly, in a language which he un-
derstands and in detail, of the nature and cause of the
accusation against him;

(b) to have adequate time and the facilities for the prepa-
ration of his defence;

(c) to defend himself in person or through legal assistan-
ce of his own choosing or, if he has not sufficient me-
ans to pay for legal assistance, to be given it free when
the interests of justice so require;

(d) to examine or have examined witnesses against him
and to obtain the attendance and examination of wit-
nesses on his behalf under the same conditions as wit-
nesses against him;

(e) to have the free assistance of an interpreter if he ca-
nnot understand or speak the language used in court.

Persons with disabilities must have access to justice. It
has already been mentioned above that where persons are
deprived of their legal capacity they struggle to assert other
fundamental rights. Winterwerp v. the Netherlands has stated
that

“whatever the justification for depriving a person of un-
sound mind of the capacity to administer his property, the
guarantees laid down in Article 6(1) must nevertheless be
respected”8®

86 ECtHR, Winterwerp v. thje Netherlands, Application No. 6307/73 24
October 1979 at para 73
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Where guardianship has been put in place on behalf of
an individual there is a risk that Article 6 might not be real-
ized. Stanev v. Bulgaria has set out the approach for a person
partially deprived of legal capacity who had not been able to
access a court under domestic law:

“[...]the right to ask a court to review a declaration of
incapacity is one of the most important rights for the person
concerned since such a procedure, once initiated, will be de-
cisive for the exercise of all the rights and freedoms affected
by the declaration of incapacity, not least in relation to any
restrictions that may be placed on the persons liberty |[...] the
Court therefore considers that this right is one of the funda-
mental procedural rights for the protection of those who have
been partially deprived of their legal capacity.”s’

Lack of capacity whether clinically or legally determined
will often be partial and a person who is for example inca-
pable of managing his or her financial affairs is often quite
capable of making choices relating to food clothing TV pro-
grammes or even more serious matters . Under the ECHR a
“mentally ill” person can bring a case to Strasbourg even if
they would be required to act through their guardian in the
domestic courts and the concept of “partial guardianship” is
common across Europe®.

Article 8 (Right to private and family life)
1. Everyone has the right to respect for his private and family
life, his home and his correspondence.

2. There shall be no interference by a public authority with
the exercise of this right except such as is in accordance

87  Stanev v. Bulgaria at para 241

88  See for example ECtHR, Kiss v. Hungary, Application no. 38832/06,
20 May 2010 and FRA Report on the Legal capacity of persons with
intellectual disabilities and persons with mental health problems
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with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic
well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the pro-
tection of the rights and freedoms of others.

Some situations do not amount to a deprivation of li-
berty but nevertheless involve some type of deprivation of
liberty of a more temporary nature. There is also a fine line
to be drawn between the kind of restriction of liberty and a
deprivation of liberty which demands the full protecitons set
out in Article 5(4) of the ECHR.

The importance in ECHR law of making the distincti-
on between acts which constitute a deprivation of liberty and
those which constitute an interference with personal autono-
my is that the provisions of Article 5 and Article 8 are very
different. The applicable ECHR standards under Article 5and
other international standards applicable to the deprivation of
liberty are set out above.

The “private life” rubric of Article 8 has been held to
include the right to “moral and physical integrity” which is
seen as encompassing not only physical and psychological
well being but also personal autonomy. Appropriately for
the present exercise these concepts emerged in a case which
concerned the abuse of a person with learning disabilities in
an institution. The Court found® that the ill-treatment fell
short of inhuman and degrading treatment®’, but considered
that the injury to the applicant’s “moral and physical integri-
ty” required the protection of the ECHR.

89  The finding that a rape did not constitute a violation of Article 3 has
been much criticised

90 ECtHR, X and Y v. the Netherlands, Application No. 8978/80, 26
March 1985
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91

92

A six point test should be applied to all cases falling
within the scope of Article 8:

Was there a protected right engaged - such as the ri-
ght to moral and physical integrity or personal auto-
nomy?

Was there an interference with that right (or is one
proposed)?

Was it (or would it be) in accordance with national
law ?

Is the national law in question sufficiently clear, preci-
se and foreseeable?’!

Did it pursue one of the legitimate aims set out in Ar-
ticle 8(2) and which one? The protection of health?
The economic well being of the country?

Was it proportionate to the legitimate aim pursued?
Had less intrusive alternatives been considered and
valid reasons given for rejecting them?

The more serious an interference with personal autono-
my, the greater the justification that will have to be shown
but in any case concerning an interference with these rights.
Article 8 requires that there must be “inherent procedural sa-
feguards” in place and observed. It flows from this that the
more serious the interference the stronger the inherent pro-
cedural safeguards will need to be. Those safeguards must
also - in ECHR terminology - be “practical and effective not
theoretical and illusory”®2. The seriousness of certain deci-
sions leads to the view that formalsafeguards must also be in
place for those acts .

(see in addition to the cases cited above in relation to deprivations
of liberty - see e.g. Hashman and Harrup v UK (1999), Chorherr v
Austria (1993))

ECtHR, Artico v Italy, Application No.6694/74, 13 May 1980
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Convention on Human Rights and Biomedicine
(Oviedo Convention)

The Committee on Bioethics is drafting an Additional
Protocol to the Oviedo Convention concerning the protec-
tion of the human rights and dignity of persons with mental
disorders with regard to involuntary treatment and place-
ment. It will elaborate the following provisions, as well as Co-
mmittee of Ministers Recommendation (2006) 10 (see infra).

Article 5 — General rule

An intervention in the health field may only be carried out
after the person concerned has given free and informed consent
to it.

This person shall beforehand be given appropriate infor-
mation as to the purpose and nature of the intervention as well
as on its consequences and risks.

The person concerned may freely withdraw consent at any
time.

Article 6 - Protection of persons not able to consent

1. Subject to Articles 17 and 20 below, an intervention may
only be carried out on a person who does not have the capacity
to consent, for his or her direct benefit.

2. Where, according to law, a minor does not have the ca-
pacity to consent to an intervention, the intervention may only
be carried out with the authorisation of his or her representative
or an authority or a person or body provided for by law.

The opinion of the minor shall be taken into consideration
as an increasingly determining factor in proportion to his or her
age and degree of maturity.

3. Where, according to law, an adult does not have the ca-
pacity to consent to an intervention because of a mental disabi-
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lity, a disease or for similar reasons, the intervention may only
be carried out with the authorisation of his or her representative
or an authority or a person or body provided for by law.

The individual concerned shall as far as possible take part
in the authorisation procedure.

4. The representative, the authority, the person or the body
mentioned in paragraphs 2 and 3 above shall be given, under
the same conditions, the information referred to in Article 5.

5. The authorisation referred to in paragraphs 2 and 3 abo-
ve may be withdrawn at any time in the best interests of the
person concerned.

Article 7 - Protection of persons who have
a mental disorder

Subject to protective conditions prescribed by law, inclu-
ding supervisory, control and appeal procedures, a person who
has a mental disorder of a serious nature may be subjected, wi-
thout his or her consent, to an intervention aimed at treating
his or her mental disorder only where, without such treatment,
serious harm is likely to result to his or her health.

Article 5 of the Oviedo convention sets out a general
rule placing limited on medical intervention and focusing on
consent. Article 7 allows for involuntary placement or trea-
tment where there is a serious mental health issue, treatment
is required to help that issue and serious harm might occur
if the person is not treated. This authorizes involuntary tre-
atment in the national legislation if these three requirements
are fulfilled.
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RECOMMENDATIONS, STATEMENTS,
RESOLUTIONS OR REPORTS

Council of Europe Committee of Ministers: Reco-
mmendation R(99)4 and R(2004)10

International standards indicate that a careful balancing
exercise may be required when applying restrictive measures
to persons with mental disorder. The Council of Europe have
recommended, in connection with the legal protection of
incapable adults, that any protection measures taken should
interfere with the legal capacity, rights and freedoms of the
person concerned to the minimum extent which is consistent
with achieving the purpose of the intervention.”> More re-
cently, it has recommended that Member States adopt a prin-
ciple of least restriction in the following terms:

“Persons with mental disorder should have the right to
be cared for in the least restrictive environment available and
with the least restrictive or intrusive treatment available, ta-
king into account their health needs and the need to protect
the safety of others™*

93  Recommendation No. R (99) 4 of the Committee of Ministers of the
Council of Europe on principles concerning the legal protection of
incapable adults (adopted on 23 February 1999), Principle 6 § 2

94  Recommendation No. REC(2004)10 of the Committee of Ministers of
the Council of Europe to member States concerning the protection of
human rights and dignity of persons with mental disorder, Article 8
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The Committee of Ministers has more recently comple-
mented this recommendation with a checklist for Member
States. It includes the following expansion on the meaning of
the principle of least restriction:

“People with mental disorder should be cared for in the
way and in the setting that least restricts their liberty and
ability to live a normal life and to participate in the life of the
community. This principle must be continuously balanced
against the need to provide appropriate treatment (subject to
consent provisions) and the protection of their health and sa-
fety and the safety of others®>

This suggests that it will often be expected that people
with mental disorder will properly have restrictions imposed
on their liberty. Arguably, it points away from the idea that
persons with disability inherently have limited liberty, so that
it is relatively unlikely that measures will amount to restric-
tions on liberty. It might be argued that a wide understan-
ding of ‘deprivation of liberty’ would lead to the application
of additional safeguards that promote the principle of least
restriction.

The Council of Europe standards on involuntary place-
ment suggest that a high degree of protection is promoted in
respect of persons with mental disorder placed against their
will. The Committee of Ministers has made recommenda-
tions in relation to involuntary placement situations where
a person with a mental disorder either refuses to consent or
objects to a placement. There is a separate provision apply-
ing to persons who do not object and are unable to consent

95 Recommendation CM/Rec(2009)3 of the Committee of Ministers to
member states on monitoring the protection of human rights and di-
gnity of persons with mental disorder (Adopted by the Committee of
Ministers on 20 May 2009at the 1057th meeting of the Ministers’ Depu-
ties)
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to a placement.®® It recommends that, except in limited ex-
ceptional circumstances, a person should only be subject to
involuntary placement if and so long as all of the following
conditions are met:

o the person has a mental disorder;

o the person’s condition represents a significant risk of
serious harm to his or her health or to other persons;

« the placement includes a therapeutic purpose;

« no less restrictive means of providing appropriate care
are available; and

o the opinion of the person concerned has been taken
into consideration.®”

Notably, the existence of a mental disorder is an impor-
tant element in the justification of an involuntary placement
according to this Recommendation. It is possible, in light of
an assessment of the particular situation, that a person who
is seriously disabled by a mental disorder and is unable to
care for him or herself may also be viewed as putting his or
her health at risk.”® This is reflective of a medical model of
understanding disability, similar to that put forward by the
ECHR.

96 Recommendation No. REC(2004)10 of the Committee of Ministers
of the Council of Europe to member States concerning the protection
of human rights and dignity of persons with mental disorder, Article
26

97 Recommendation No. REC(2004)10 of the Committee of Ministers
of the Council of Europe to member States concerning the protection
of human rights and dignity of persons with mental disorder, Article
17§ 1

98  Explanatory Notes to Recommendation No. REC(2004)10, paragraph
131
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Statement on the United Nations Convention on the Ri-
ghts of Persons with Disabilities adopted by the Council
of Europe’s Steering Committee onBioethics (CDBI) at
its 41** meeting (2-4 November 2011)

The CDBI considered the United Nations Convention on
the rights of persons with disabilities. It analysed in particular
whether Article 14, 15 and 17 were compatible with the possi-
bility to subject under certain conditions a person who has a
mental disorder of a serious nature to involuntary placement or
involuntary treatments as foreseen in other national and inter-
national texts. [...]

As a result of the discussion, the Committee concluded that
the existence of a disability may not justify in itself a deprivation
of liberty or any involuntary treatment. Involuntary treatment
or placement may only be justified, in connection with a mental
disorder of a serious nature, if from the absence of treatment or
placement serious harm is likely to result to the person’s health
or to a third party.

In addition, these measures may only be taken subject to
protective conditions prescribed by law, including supervisory,
control and appeal procedures.

This statement reinforces the ECtHR jurisprudence set
out above.

Resolution 1642 (2009) of the Parliamentary
Assembly of the Council of Europe

Article 7

The Assembly invites member states to guarantee that peo-
ple with disabilities retain and exercise legal capacity on an equ-
al basis with other members of society by:

[...]
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(3) providing sufficient safeguards against abuse of people
under guardianship notably through establishing mechanisms
for periodic review of guardian’s actions and ensuring that le-
gislation mandates compulsory, regular and meaningful reviews
of guardianship, in which the person concerned is fully involved
and has adequate legal representation.

This implies support for the concepts enshrined in the
CRPD, in particular regarding equal recognition in front of
the law in Article 12 CRPD.

European Committee for the Prevention
of Torture standards (CPT)

The European Committee for the Prevention of Tor-
ture and Inhuman or Degrading Treatment or Punishment
(“CPT”) organises visits to places of detention in European
states in order to assess how persons deprived of their li-
berty are treated in them. These places include psychiatric
hospitals, social care homes and other institutions relating to
mental health. Following a period of visiting the institutions
within a state the CPT provides it with a detailed written re-
port detailing instances of deprivation of liberty detailing its
findings and recommendations.

There have been some instances in the CPT country re-
ports in which it has set out its opinion on the existence of a
deprivation of liberty based on its factual findings. In these
instances it has construed the meaning of deprivation of li-
berty relatively broadly. In its assessment of supported homes
in Albania, it considered that the voluntary admission of pa-
tients, who were allowed to leave during the day with a cur-
few, were still deprived of their liberty because their family or
the police would be called to enable their return, if they had
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not returned by an agreed time®®. The CPT also considers
there to be a deprivation of liberty where patients are held in
a hospital and stopped from leaving because there were not
appropriate social welfare institutions to which they could be
moved! %,

In its consideration of deprivations of liberty, the CPT
has also considered the manner in which it is possible to
leave an institution. It has suggested that there still existed a
deprivation of liberty of a person where they were gently but
firmly prevented from leaving an institution, where they had
tried to do sol%L. It also considers that there is a deprivation
of liberty where a person could be able to leave but due to
their mental capacity they are unable to interpret the mecha-
nism for doing so, meaning they are unable to leave the in-
stitution in which they are detained. Specifically, in its evalu-
ation of a nursing home in Liechtenstein patients were free
to leave through the entrance door, which was operated by
a keycode. Written instructions on how to operate this were
next to the door, but some persons were unable to compre-
hend these owing to their mental capacity (although others

99  Report to the Albanian Government on the visit to Albania carried
out by the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT) from 10 to
21 May 2010, Strasbourg 20 March 2012, CPT/Inf (2012) 11 at para
130

100 Report to the Austrian Government on the visit to Austria carried
out by the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT) from 15 to
25 February 2009, Strasbourg 11 March 2010, CPT/Inf (2010) 5 at
para 152

101 Report to the German Government on the visit to Germany carried
out by the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT) from 20
November to 2 December 2005, Strasbourg 18 April 2007, CPT/Inf
(2007) 18 at para 180
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could). The CPT considered this to constitute a deprivation
of their liberty!%2.

We note some support from the CPT for the idea that
where a patient detained in a hospital or care home is un-
able to validly consent, their lack of objections should not be
relevant to the issue of whether the safeguard of notification
to a competent court is triggered. In a report on Estonia the
CPT gave the following view that:

“all patients/residents who are presumed to be unable to
give their valid consent, regardless of whether they object to
their placement, should be notified to the competent court
(with a view to initiating an involuntary placement proce-
dure or having a guardian appointed).”’103

102 Report to the Government of the Principality of Liechtenstein on the
visit to Liechtenstein carried out by the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Pun-
ishment (CPT) from 5 to 9 February 2007, Strasbourg 3 July 2008,
CPT/Inf (2008) 20 at para 70

103 Report to the Estonian Government on the visit to Estonia carried
out by the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT) from 9 to
18 May 2007, Strasbourg, 19 April 2011, CPT/Inf (2011) 15 at para
133
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THE LEGAL AND POLITICAL
FRAMEWORKS IN SELECTED
EUROPEAN COUNTRIES

Austria

Ratified CRPD in 2008104,

Defines disability as “the effect of a non-temporary dis-
ruption of physical, intellectual or psychiatric functions
or of sensory functions likely to impede participation in
society. A period expected to last more than six months
is deemed non-temporary.19>”

Existence of a significant risk of serious harm and of a
mental health problem is enough to justify involuntary
placement!06,

Judge deciding on a placement is asked to meet indivi-
dual prior to the hearing!?”.

Preliminary assessment takes place by doctor or public
health official, followed by a formal assessment by a
psychiatrist and it is that person’s report that matters for
the purpose of the involuntary placement!%8,

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg

_no=iv-15&chapter=4&lang=en

FRA 2011 at 22
FRA 2012 at 31
FRA 2012 at 34
FRA 2012 at 35
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109
110

111
112
113
114
115
116
117

118

A judge may terminate a placement at any time either
following an application or on the basis of other infor-
mation he has received!?”.

Guardianship can be limited to a single issue, for a few
or can be for all matters!1°.

Monitoring falls to a court to supervise!!l.

Designates a lawyer to be the guardian where there is no
family member available!!2,

Person can request a restriction of their own capacity
and may express their wishes about issues that may arise
in the future!.

Each decision made by a guardian must accord with the
individual will of the relevant person and where they di-
tfer in there opinions I court may decide the action con-
sider the well being of the person!!>.

Maximum time limit for guardianship is ten years, with
the option for one renewal of 5 years!16.

113

Belgium
Ratified CRPD in 2009!17.

Allows for free legal support and provides for a lawyer to
be appointed in its comprehensive legal aid provisions!!8.

FRA 2012 at 38

Legal capacity of persons with intellectual disabilities and persons
with mental health problems, FRA, 2013 (“FRA 2013”) at 30

FRA 2013 at 33

FRA 2013 at 35

FRA 2013 at 35

FRA 2013 at 36

FRA 2013 at 36

FRA 2013 at 38
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

FRA 2012 at 39
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119
120
121
122
123
124
125

Has special mental health law regulating involuntary
placement and treatment!!°.

Risk of harm combined with a mental health problem
are enough to justify involuntary placement!2°.

Refers to relevant person’s opinion for both involuntary
placement and treatment!?!,

Physican performing medical evaluation of mental he-
alth of person for purposes of involuntary placement or
treatment does not have to be a psychiatrist or neuro-
logist under Belgian law, although the CPT has recom-
mended that it change these rules so that this is done by
a trained psychiatrist'?2,

Only one expert opinion fulfills legal requirement for
the individual’s psychiatric assessment (no requirement
of an additional opinion or assessment)!?3,

“the decision on observation is made by a judge fo-
llowing a request form any interested party. After the di-
rector of the institution sends the judge a report by the
medical head of department, the judge takes a decision
on extending the stay. In urgent cases, the public prose-
cutor decides, after which, and within 24 hours, he/she
informs a judge”124

Placement reviews every two yearsm.

FRA 2012 at 29
FRA 2012 at 31
FRA 2012 at 34
FRA 2012 at 35
FRA 2012 at 35
FRA 2012 at 36
FRA 2012 at 40
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126
127
128
129
130
131

Has an alternative to partial guardianship in the form of
a counselor who assists the person with certain actions
set out in law!?°.

There’s a requirement of permanence of the mental heal-
th state of the relevant person if they are to be deprived
of their legal capacity!?’.

Persons are able to express wishes on issues arising in
the future, for example if they were to require a guardian
in the future!?8.

No statutory maximum term for guardianship!?°.

Bulgaria

Ratified CRPD in 2012139,

Allows for free legal support and provides for a lawyer
to be appointed in its comprehensive legal aid provisi-
ons!3!.,

In process of changing law in a move towards having
supported decision making. A working group, set up to
consider mental health legislation after the judgment of
the ECtHR in Stanev v. Bulgariawrote a concept note.
This sets out that no one should lose their rights auto-
matically, that complete guardianship should not exist,
that supported decision making should be legislated for
and that persons should be able to plan for future chan-
ges of mental health for example by making enduring

FRA 2013 at 30
FRA 2013 at 32
FRA 2013 at 36
FRA 2013 at 38
MDAC Europe at 44
FRA 2012 at 39
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132
133
134
135
136
137
138
139

140

powers of attorney. It also a requires the involvement of
multiple experts and reviews of the decision!32.

No specific legislation in place regulating involuntary
placement or treatment, which is regulated by a general
health act!33.

Risk of harm combined with a mental health problem
are enough to justify involuntary placement!34.

There is no statutory basis requiring exhausting less re-
strictive measures that might be available!3>,

Only one expert opinion fulfills legal requirement for
the individual’s psychiatric assessment (no requirement
of an additional opinion or assessment)!3°,

Involuntary placement can only be terminated by a
court!?’.

Review of placement measure happens every three
months!38,

Cyprus

Ratified CRPD in 2011139,

Court proceedings are required for guardianship to be
removed!40,

MDAC Europe at 45
FRA 2012 at 30
FRA 2012 at 31
FRA 2012 at 33
FRA 2012 at 35
FRA 2012 at 38
FRA 2012 at 40

https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY &mtdsg_no=iv-15&chapter=4&lang=en
FRA 2013 at 38
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141
142
143
144
145
146
147
148

Risk of harm combined with a mental health problem
are enough to justify involuntary placement!41.

There is no statutory basis requiring exhausting less re-
strictive measures that might be available!4.

Legal aid linked to whether or not person able to pay for
a lawyer (i.e. not automatic. A court can order that the
person’s lawyer and psychiatrist are publicly paid!43.

Only full guardianship, no partial guardianship recogni-
zed in law!#4,

The condition causing incapacity must be permanent in
nature!4>.

Monitoring and follow-up of the decision is maintained
by the court!46,

When the court decides on guardianship it must answer
a range of questions on the competence of the relevant
person, their judgment and their capacity administer
their property and manage their affairs, as well as relying
on a psychiatric report!4’.

Czech Republic

Ratified CRPD in 2009.

No reference is made to the person’s opinion in involun-
tary measures!48,

FRA 2012 at 31
FRA 2012 at 33
FRA 2012 at 39
FRA 2013 at 30
FRA 2013 at 32
FRA 2013 at 33
FRA 2013 at 34
FRA 2012 at 34

160



The Legal and Political Frameworks in Selected European Countries

o Law setting out supported decision making came into
force in January 201414,

o New law sets out three main principles, that legal capaci-
ty remains of persons with disabilities, that persons who
are acting in support are bound to the persons with a
disability by a contract which needs to be court appro-
ved and the person in support must assist the decision
making of the person with disabilities by providing in-
formation and advice!*°.

o New law introduces guardianship councilswhich moni-
tor guardians (who are not able to be a member themsel-
ves) and restricts legal capacity only as a last resort.

Case study: England and Wales

In the UK there are two parallel systems which are in-
creasingly seen to overlap: but have different objectives: The
Mental Health Act 1983 (MHA) and the Mental Capacity
Act 2005 (MCA), both as amended by the Mental Health Act
200711, The UK ratified the CRPD in 2009.1%2

The Mental Health Act regime is directed towards the
situation of those persons suffering from the kind of mental
health disorders which necessitate care and treatment to be
given to protect themselves or others from harm. The purpo-
se of the MHA is to provide the statutory framework for the
compulsory assessment care and treatment of people for the-
ir mental disorder when they are unable or unwilling to con-

149 MDAC Europe at 49

150 MDAC Europe at 49

151 For example, a person with a degree of capacity who is lawfully de-
tained under the MHA may lack capacity to make some decisions
such as financial management which thus fall under the MCA.

152 https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY &mtdsg_no=iv-15&chapter=4&lang=en
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sent to that care and treatment and when it is necessary for
that care and treatment to be given to protect themselves and
others from harm. The key provisions regulate compulsory
admission for assessment!>? and assessment for treatment!>%.
Under the MHA, certain categories of person with mental
health disorders can be compulsorily detained (“sectioned”)
if they meet the criteria set out in the statute. Importantly,
some patients who are “sectioned” under the MHA may, des-
pite their mental disorder, have the capacity to consent to tre-
atment but are simply unwilling to do so.

People may lack capacity but fall wholly outside the
scope of application of the MHA and are not susceptible to
being “sectioned” if for example they have learning difficul-
ties or suffer from some degree of dementia or are in persis-
tent vegetative state or have a brain injury. For some people
- and these are often the most complex group for the applica-
tion of legal bright lines — their capacity may fluctuate and
they may at all times have partial capacity.

The group of people who would prima facie fall under
the MHA regime in the UK have, under the various regimes
in place in different European jurisdictions, been the sub-
ject of most litigation before the European Court of Human
Rights (ECtHR) and its case law reflects this. It historically
focused only on deprivations of liberty or the infliction of
inhuman or degrading treatment in relation to people who
would in the UK have been “sectioned” under the MHA.

The MCA is based wholly upon a capacity test. It only
applies to those who are deemed to lack capacity to consent.
Its provisions do not apply to any persons who have the ca-
pacity to make their own decisions, even if they might oth-
erwise fall within its scope. Those who retain the capacity to

153 Section 2 of the Mental Health Act 1983
154 Section 3 of the Mental Health Act 1983
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consent cannot be considered under the MCA and can only
be compulsorily treated if they fall within the scope of the
relevant provisions of the MHA.

The MCA is not in place to ensure those who require
treatment can be forced to obtain it but only applies to those
who are do not have the capacity to consent. Significantly, the
MCA itself contains a core principle requiring that a “person
is not to be treated as unable to make a decision merely be-
cause he makes an unwise decision”!>>. The ECtHR has re-
cently re-iterated that a person is entitled to refuse medical
treatment even where it prolongs life!>® and has emphasised
that unless a person has been formally (wholly or partially,
permanently or temporarily) deprived of his capacity to
manage his own life he is at liberty to refuse medical treat-
ment or social support if he so wishes, even if that treatment
or support is in his best interests!>’.

The MCA operates a different regime for a different cat-
egory of people in need from those who fall under the MHA.
It also operates its own regime of safeguards called the De-
privation of Liberty Safeguards regime (DOLS). These were
intended to close the protection gap disclosed by the find-
ing of the ECtHR of a violation of the European Convention
on Human Rights (ECHR) in the case of HL v UK!8, “the
Bournewood gap”

It is clear and well recognised that persons who are de-
prived of their liberty are more vulnerable to abuse than
those who retain their autonomy and independence so that

155 Section 1(4) of the Mental Capacity Act 2005

156 ECtHR, Pretty v. UK, Application no. 2346/02, 29 April 2002 at para
64

157 ECtHR, Plesé v. Hungary, Application no. 41242/08, 2 October 2012
generally and specifically at para 62
158 ECtHR, HL v UK, Application no. 45508/99, 5 October 2004
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the protection of Article 3 ECHR (the prohibition on inhu-
man or degrading treatment) may be involved'*®. Much of
the discussion of the working of the MCA has thus surround-
ed the DOLS regime, which came into force in 2009 through
the amendments made by the Mental Health Act 2007 in re-
sponse to the “Bournewood gap” but it is important for the
Committee to remember there are other international human
rights standards which also apply to deprivations of liberty in
this context.

The recent case in the Supreme Court in the UK,
Cheshire West!® clarified the principles derived from the
ECHR relying on the CRPD, as they apply in the UK. Al-
though this does not have broader European wide effect, it
offers a helpful idea of the the relationship between the two
articles, in particular since it was universally agreed that a
case of this type has not yet been decided at the ECtHR, since
it deals with persons without capacity who were content with
their care placements and had been living in a setting close
to domestic life and which had received initial authorization
by a court.

The appeals considered whether the living arrangements
for mentally incapacitated persons amounted to a depriva-
tion of liberty. If they did that would provide those persons
with the safeguards afforded them under Article 5(4) of the
ECHR, as incorporated into UK legislation as Deprivation of
Liberty Safeguards in the MCA.

159 See most recently the Winterbourne View Report https://www.gov.
uk/government/publications/winterbourne-view-hospital-depart-
ment-of-health-review-and-response and the recent convictions on
23 August 2013 of the Care Assistants at Whipps Cross Hospital
http://www.bbc.co.uk/news/uk-england-23808971

160 P v Cheshire West and Chester Council and another; P and Q v. Surrey
County Council (19 March 2014) [2014] UKSC 19
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The Supreme Court held that the persons concerned
had been deprived of their liberty. The main judgment stated
that all persons, whether or not they had disabilities, had the
same rights, as set out in the CRPD.!6! The key points relied
upon to assess whether or not there had been a deprivation
of liberty were: whether there was continuous supervision
and control; and whether or not the relevant person was free
to leave!®2, It was held that in the appellants’ situation there
had therefore been a deprivation of liberty. Compliance or
objection of the relevant person were not relevant here.1%3

This judgment is significant because it expands the pro-
tections afforded by deprivation of liberty safeguards much
more broadly, relying on a universal approach of the right to
liberty. It also links the CRPD and the ECHR more closely by
recognizing the CRPD and its role. It also extends the rules
to care close to home life where as before these only applied
to hospitals or care homes.

Greece

Ratified CRPD in 2012164,

o  The risk of harm along with requirement for treatment
are listed alongside the existence of a mental health pro-
blem as the basis for justification of involuntary place-
ment!%.

o  Court proceedings are required for guardianship to be
removed !0,

161 Cheshire West at para 45

162 Cheshire West at para 49

163 Cheshire West at para 50

164 https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY &mtdsg_no=iv-15&chapter=4&lang=en

165 FRA 2012 at 31

166 FRA 2013 at 38
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167
168
169
170
171
172
173
174

Terminating an involuntary placement is a medical deci-
sion involving a notification of that decision to the court
once it has been made!®’.

Single judgment on loss of capacity of person and the
protective measure that should be adopted (rather than
two separate judgments).!68

No reference is made to the person’s opinion in involun-
tary measures!6°,

Lithuania

Ratified CRPD in 2010179,

Full guardianship is the only type available and the
CRPD has not been implemented, although the gover-
nment is working on a draft law which sets out suppor-
ted decision making!”1.

The requirement to try to use less restrictive alternatives
only applies to involuntary treatment in Lithuania (and
not placement)!”2,

Risk of harm combined with a mental health problem
are enough to justify involuntary placement!”3.

Involuntary placement or treatment requires two psychi-
atrists and one doctor to make an assessment!”4,

FRA 2012 at 38
FRA 2013 at 33
FRA 2012 at 34
MDAC Europe at 63
MDAC Europe at 64
FRA 2012 at 33
FRA 2012 at 31
FRA 2012 AT 36
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175
176
177
178
179

180
181
182
183
184

Free legal assistance is provided for persons without the-
ir own representative in court processes!”>.

State reviews placement measures every 6 months!76,

Dedicated national authority monitoring protective me-
asures!””.
No statutory maximum length of time for guardianship!”8.

Malta

Ratified CRPD in 2012179,

Risk of harm combined with a mental health problem
are enough to justify involuntary placement!8°.

The requirement to try to use less restrictive alternatives
only applies to involuntary treatment in Malta (and not
placement) '8!,

No reference is made to the person’s opinion in involun-
tary measures!82,

Final decision on psychiatric assessment made by direc-
tor of hospital!83,

When guardian is appointed, an order is made for revi-
ew within two years!84,

FRA 2012 at 39

FRA 2012 at 40

FRA 2013 at 33

FRA 2013 at 38
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en
FRA 2012 at 31

FRA 2012 at 33

FRA 2012 at 34

FRA 2012 at 37

FRA 2013 at 37
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185
186
187
188

189
190
191
192
193

Moldova

Ratified the CRPD in 2010185,

Has partial and full guardianship!8°.

Plans to abolish guardianship and has a draft new law on
supported decision making in place'®’.

The Netherlands

Signed but not ratified the CRPD!88,

Court proceedings are required for guardianship to be
removed!®°.

Allows for free legal support and provides for a lawyer
to be appointed in its comprehensive legal aid provisi-
ons!%0,

Language preventing discrimination of disabled persons
does not define disability although protection is afforded
through the use of the term “chronic illness”9!.

Risk of harm combined with a mental disorder are enou-
gh to justify involuntary placement under Dutch legisla-
tion!°2 and the concern over a danger sets out a long list
of possible causes of that danger in the instance of those
with mental disorders!®3,

MDAC Europe at 66

MDAC Europe at 67

MDAC Europe at 67
https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=iv-15&chapter=4&lang=en

FRA 2013 at 38

FRA 2012 at 39

FRA 2011 at 23

FRA 2012 at 31

FRA 2012 at 32-33
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194
195
196
197
198
199
200
201

Although only one medical expert is required psychia-
trically assess a person for involuntary placement or tre-
atment, the court is able to appoint an additional inde-
pendent expert during a challenge if it wishes!*4.

Three levels of guardianship, including a protective trust
level aimed at protecting property and financial interests,
mentorship which also protects care and treatment and full
guardianship. This person is always court appointed and
the full guardianship is seen as the last resort option!®>.
Monitoring protection measures for a person whose le-
gal capacity is restricted falls to a court to supervise!%°.
Full guardianship can only be requested by the public
prosecutor or a family member!%7.

Only individuals (and not any other sort of body) nay be
appointed as a guardian!®8,

Northern Ireland

Ratified the CRPD in 2009'%°.

Undertaking reform process to combine the rules on
mental health law and mental capacity law, which will
ensure a statutory presumption of legal capacity?%.

The new law will apply across many areas of life inclu-
ding welfare, finance and healthcare and aims to ensure
the equal treatment of persons if they lack mental capa-
city?0l,

FRA 2012 at 35
FRA 2013 at 31
FRA 2013 at 33
FRA 2013 at 35
FRA 2013 at 25
MDAC Europe at 68
MDAC Europe at 69
MDAC Europe at 69
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202
203
204
205
206
207
208

Poland

Ratified CRPD in 2012292,

There are two layers to deprivation of legal capacity in
Poland . These are full, which constitutes guardianship,
or in part, which constitutes curatorship?3,

Where an individual is deprived of capacity, they lose
the right to vote, marry, choose where to live and their
access to justice rights?04,

The risk of harm along with requirement for treatment
are listed alongside the existence of a mental health pro-
blem as the basis for justification of involuntary place-
ment?%.

System provides that the person must receive informa-
tion which can help them to decide whether or not to
accept care (or treatment) voluntarily and that informa-
tion should be appropriate and individually tailored?°°.

Court proceedings are required for guardianship to be
removed??’.

Two levels of restriction for persons with limited capaci-
ty, reflects the old part or full guardianship system, sin-
ce these are for all legal decisions or some legal decisi-
ons?08,

No common understanding of the definition of disabil-
ity in legislation, although definitions can be taken from

MDAC Europe at 70
MDAC Europe at 71
MDAC Europe at 71
FRA 2012 at 31
FRA 2012 at 34
FRA 2013 at 38
FRA 2013 at 30
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209
210
211
212
213
214
215
216

other non-discrimination legislation, but it is generally
accepted as including mental health problems?®.

Polish law requires that to the extent possible, placement
and treatment must be based on the persons informed
consent and when a judge has to make a placement deci-
sion he or she is asked to meet the person?!0.

Only one suitably qualified medical assessment is re-
quired to fulfill the legally required psychiatric assess-
ment?!1,

Legal aid not granted in every case although the court
can decide that a lawyer should participate and then it is
granted?!2,

Poland has developments underway to change its system
to reflect concepts of necessity, proportionality, flexibil-
ity and respecting the will of the person to the extent
possible, providing more protective measures and re-
moving guardianship?!3.

Under curatorship (i.e. partial guardianship) the cura-
tor’s consent is almost always required for legal decisions
(e.g. for a will) and the curator is responsible for assist-
ing the person with their affairs?!4,

No statutory maximum on the length of guardianship
measure so can theoretically carry on indefinitely?!>.
Person under guardianship is able to appeal the decision

determining their legal capacity?!°.

FRA 2011 at 24
FRA 2012 at 34
FRA 2012 at 35
FRA 2012 at 39
FRA 2013 at 28-29
FRA 2013 at 36
FRA 2013 at 38
FRA 2013 at 39
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217

218
219
220
221
222
223

Romania

Ratified CRPD in 2011217,

The risk of harm along with requirement for treatment
are listed alongside the existence of a mental health
problem as the basis for justification of involuntary
placement?!8,

No common understanding of the definition of disabil-
ity in legislation, although definitions can be taken from
other non-discrimination legislation, but it is generally
accepted as including mental health problems?°.

The requirement to try to use less restrictive alternatives
to involuntary placement or treatment, in Romania only
applies to involuntary treatment®20.

The medical evaluation process must be conducted by a
psychiatrist who makes a decision which is confirmed by
a panel of three persons, two of whom are psychiatrists,
although the original decision maker can be on the panel
(it is only recommended that if possible they are not)?21.

More than two medical opinions are required for invol-
untary treatment??2,

Romania’s legal framework relating to legal capacity has
been in force since the 19505223,

Only one fully type of guardianship where there is a full
deprivation of legal capacity under which a person can-

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

FRA 2012 at 31

FRA 2011 at 24

FRA 2012 at 33

FRA 2012 at 35

FRA 2012 at 36

FRA 2013 at 28
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224
225
226
227
228
229
230
231

not exercise their rights or act legally in their own capac-
ity, the court appointed guardian undertakes all activi-
ties?24,

The condition causing incapacity must be permanent in
nature??>.

No real limit on who can institute a guardianship mea-
sure on behalf of a person?2°,

Court procedure required to remove guardianship (court
must decide it is no longer needed)??”.

Russia

Ratified the CRPD in 2012228,

Constitutional Court ordered more comprehensive pro-
tection of the rights of persons with mental health disor-
ders in 2012%2° and as a consequence Russia introduced
legislation on a concept of restricted legal capacity (i.e.
partial guardianship)?3°.

Guardian assists person carrying out their everyday
rights and duties, and consent is required for more seri-
ous transactions.

In 2011 as a result of a case in front of the ECtHR, Rus-
sia adopted procedural safeguards to provide better pro-
tection for persons detained in hospitals or under guard-
ianship?31.

FRA 20123 at 30-31
FRA 2013 at 32
FRA 2013 at 34-35
FRA 2013 at 38
MDAC Europe at 72
MDAC Europe at 73
MDAC Europe at 73
MDAC Europe at 73

173



The Rights of Persons with Mental Disabilities

232
233
234
235
236
237

Individuals must be notified of cases involving legal ca-
pacity against them, a person deprived of their legal ca-
pacity may still refuse healthcare intervention and is able

to apply to court to seek to restore their capacity?32.

Slovakia

Ratified the CRPD in 2010233,

The risk of harm along with requirement for treatment
are listed alongside the existence of a mental health
problem as the basis for justification of involuntary
placement?34,

Two levels of restriction for persons with limited ca-
pacity, reflects the old part or full guardianship system,
since these are for all legal decisions or some legal deci-
sions?3>.

Capacity can be deprived or restricted if the permanent
nature of a persons mental health disorder?3® renders
them unable to perform certain legal acts, and this strips
them of many legal rights including right to vote, marry
and bring up children?%’.

Constitutional Court found that general practice of the
system mean that public interest was often placed before
the rights of the person leading to violations of legal ca-
pacity in the CRPD, the right to legal capacity, the right
to integrity and privacy, the right to protection against

MDAC Europe at 73
MDAC Europe at 76
FRA 2012 at 31
FRA 2013 at 30
FRA 2013 at 32
MDAC Europe at 77
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238
239
240
241
242
243
244
245

unlawful interference, in practice and family life and the
right to judicial protection?38.

Discrimination protection is afforded on the basis of
‘health status’ rather than any definition of mental health
disability?®°.

Legislation provides that two separate combinations of
criteria must be fulfilled before a person can be lawfully
involuntarily placed. These are either a mental health
problem and risk of danger to the person and or the area
around them, or a mental health problem and a risk that
their mental health will seriously deteriorate?4?,

Before a person is involuntarily placed, legislation does
not provide that all less restrictive measures should be
exhausted?*!.

No reference need be made to a persons opinion during
the course of an involuntary measure being imposed?*2,
Physician who performs the medical evaluation for the
purposes of involuntary placement does not have to
have experience in psychiatry?43.

It’s legislation on legal capacity took effect in 1964 and
has not been amended since then according to FRA%44,
Two levels of restriction for persons with limited ca-
pacity, reflects the old part or full guardianship system,
since these are for all legal decisions or some legal deci-
sions?4>.

MDAC Europe at 77
FRA 2011 at 23
FRA 2012 at 31-32
FRA 2012 at 33
FRA 2012 at 34
FRA 2012 at 35
FRA 2013 at 28
FRA 2013 at 30
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246
247
248
249
250

251
252

Person may request a restriction of their legal capacity if
they wish to?4°.

If no relative is available to be a guardian of a person,
legislation provides that a state official or institution, for
example the relevant local authority might be the guard-
ian on behalf of the person%’.

Guardianship systems contains a proportionality re-
quirement. The guardian is not necessarily competent
to provide consent on behalf of the person in all mat-
ters, it depends on the degree to which that persons may
or may not comprehend the relevant decisions, and the
more personal the decision the more capacity to make is
likely to be retained by the individual?4%.

No maximum time limit for guardianship measure to be
in place.?%’

Slovenia

Ratified CRPD in 200820,

The risk of harm along with requirement for treatment are
listed alongside the existence of a mental health problem
as the basis for justification of involuntary placement?>!,
No common understanding of the definition of disabil-
ity in legislation, although definitions can be taken from
other non-discrimination legislation, but it is generally
accepted as including mental health problems?>2.

FRA 2013 at 35

FRA 2013 at 35

FRA 2013 at 36

FRA 2013 at 38
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

FRA 2012 at 31

FRA 2011 at 24
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253
254
255
256
257
258
259
260

Slovenian legislation provides that a person may be law-
fully detained provided less restrictive alternatives have
been tried (less intrusive means have been used)?>3.
Termination of a measure causing involuntary place-
ment is a medical decision which is immediately notified
to a competent court?>*,

Allows for free legal support and provides for a lawyer
to be appointed in its comprehensive legal aid provi-
sions?*>.

Once placement measure is confirmed, timeframe for
review is once per year?>°.

Two levels of restriction for persons with limited ca-
pacity, reflects the old part or full guardianship system,
since these are for all legal decisions or some legal deci-
sions®*’.

Single judgment on loss of capacity of person and the
protective measure that should be adopted (rather than
two separate judgments).>>8

A range of persons are able to institute protective mea-
sures including a public attorney, family member, social
worker, a person who lives with the person, the person
themselves, who is able to request a restriction of his or

her legal capacity?>°.

Decisions taken under guardianship need not take into
account the wishes of the person?®,

FRA 2012 at 33
FRA 2012 at 38
FRA 2012 at 39
FRA 2012 at 40
FRA 2013 at 30
FRA 2013 at 33
FRA 2013 at 35
FRA 2013 at 36
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261
262
263
264
265
266
267
268

No statutory maximum for a guardianship measure
meaning in principle it is unlimited?®!.

Spain

Ratified the CRPD in 2007262,

CRPD Committee review recommended in 2011 that
the laws on guardianship and trusteeship be reviewed to
encourage a move from substituted decision-making to
supported decision-making?%3.

Another review was due by December 2013. Before that
time the system still allowed for limitations on a persons
capacity and for a concept of ‘paternal authority’ to con-
tinue beyond the age of 18264,

The statutory criteria in Spain for instituting measures
for a person without legal capacity refers to the causes of
the incapacity i.e. physical or mental ‘deficiencies’ which
somehow prevent a person from being able to manage
their own affairs?6°.

Spain has a special court dealing with measures restrict-
ing legal capacity including determining it, and termi-
nating it26°.

Persons are able to request a restriction of their own le-
gal capacity?®”.

Entities which are not natural persons may perform the
guardianship role provided they are non-profit making?®®.

FRA 2013 at 38
MDAC Europe at 78
MDAC Europe at 79
MDAC Europe at 79
FRA 2013 at 32
FRA 2013 at 33
FRA 2013 at 35
FRA 2013 at 35
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269
270
271
272
273
274
275
276

Persons are able to set out their wishes for the future
should they lose capacity, for example choosing a guard-
ian for the future?®°.

There is no statutory maximum for the guardianship pe-
riod in Spain?”°.

A person is able to appeal a decision which impacts on
their legal capacity?”!.

No legislation regulating involuntary placement and
treatment?”2.

Legislation for involuntary placement does not place
a requirement on there being a threat presented to the
person by themselves or to others, and a need for thera-
peutic treatment could be enough?”3.

There is no requirement that less restrictive options than
involuntary placement or treatment are exhausted?”4.
Terminating an involuntary placement is a medical deci-
sion involving a notification of that decision to the court
once it has been made?”>.

Guardianship systems contains a proportionality re-
quirement. The guardian is not necessarily competent
to provide consent on behalf of the person in all mat-
ters, it depends on the degree to which that persons may
or may not comprehend the relevant decisions, and the
more personal the decision the more capacity to make is
likely to be retained by the individual?”°.

FRA 2013 at 36
FRA 2013 at 38
FRA 2013 at 39
FRA 2012 at 29
FRA 2012 at 32
FRA 2012 at 33
FRA 2012 at 38
FRA 2013 at 36
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278
279
280
281
282

Sweden

Ratified CRPD in 2008277,

Sweden is an example of a country in which a change
in terminology demonstrates, to some extent, an altera-
tion of approach. For example, its recommendation to
change its domestic terminology from handicap to im-
pairment?’8,

The risk of harm along with requirement for treatment
are listed alongside the existence of a mental health
problem as the basis for justification of involuntary
placement?7°,

System provides that the person must receive informa-
tion which can help them to decide whether or not to
accept care (or treatment) voluntarily and that informa-
tion should be appropriate and individually tailored?80.

The Compulsory Psychiatric Care Act also sets out the
procedure by which a person can be subjected to invol-
untary treatment, requiring a two step process in which
the physicians make the decision?8!.

The first physician makes the judgment that compulsory
care is required, a second independent physician must
make the order for the compulsory treatment (and they
must have a different identity to the one deciding to ad-

mit the person) — normally the chief physician at facil-

ity282,

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg
_no=iv-15&chapter=4&lang=en

FRA 2011 at 22

FRA 2012 at 31

FRA 2012 at 34

FRA 2012 at 37

FRA 2012 at 36
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283
284
285
286
287
288

Administrative court can review all compulsory place-
ment and ensures another independent psychiatrist as-
sesses the person involved?83.

Sweden has removed guardianship from its system en-
tirely replacing it with two alternatives in 1989284,

Since 1995 it has also used a ‘Personal Ombudsman’
(PO) system who is a skilled professional independent
expected to represent the interests of the person for
some years, used only on request of the person (and
therefore considered to develop a close relationship with
the individual). The PO and the person jointly decide on
support the person requires?8>.

The person is able to request a restriction of their capac-
ity themselves?8.

Guardianship systems contains a proportionality re-
quirement. The guardian is not necessarily competent
to provide consent on behalf of the person in all mat-
ters, it depends on the degree to which that persons may
or may not comprehend the relevant decisions, and the
more personal the decision the more capacity to make is
likely to be retained by the individual?%’.

In particular, even where a person is under trusteeship
that person retains the right to do a range of things
which are not explicitly included under the guardian-
ship, including entering into a contract of employment,
spend the salary from it and control other finances such
as retirement monies?88,

FRA 2012 at 36
FRA 2013 at 31
FRA 2013 at 31
FRA 2013 at 35
FRA 2013 at 36
FRA 2013 at 37
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289
290
291
292
293
294
295
296

Court proceedings are required for guardianship to be
removed?%’.

There are appeal procedures available to appeal the deci-

sion which affects a person’s legal capacity?°°.

Within its two systems, Sweden has two types of repre-
sentative for person with limited capacity. A trustee is
a court appointed guardian who does not require the
person’s consent to act and make decisions have have a
legally binding effect, and a mentor who can be chosen
by the person and who must obtain the consent of the
person before making legally binding decisions on their
behalf (these can be court appointed as well)2°1.

Ukraine

Has ratified the CRPD?92,

Uses guardianship??3,

Guardians are required to act in the ‘best interests’ of the
person?%4

No mechanism for checking whether guardian actually
acting in best interests?%>.

Person under guardianship is not able to remove their
guardian by request or by way of court proceedings>°°.

FRA 2013 at 38
FRA 2013 at 39
FRA 2013 at 30
MDAC Europe at 80
MDAC Europe at 80
MDAC Europe at 81
MDAC Europe at 81
MDAC Europe at 81
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The European Commission is the EU’s executive body.

“The European Union is made up of 27 Member States who have decided
to gradually link together their know-how, resources and destinies. To-
gether, during a period of enlargement of 50 years, they have built a zone
of stability, democracy and sustainable development whilst maintaining
cultural diversity, tolerance and individual freedoms. The European Union
is committed to sharing its achievements and its values with countries and
peoples beyond its borders”
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